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‘HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


5 Pere new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
H It contains many samples, schedules and forms used 
. iu undertaking an audit so that it is complete in every 


fF 
4 way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president 


in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 
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The 12 titles — 


1. How To Succeed in Banking As 
A Career. 

Employee Opportunities in Pub- 

lic Relations. 
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3. How To Discuss Banking in 
Public. 


Bank Employee’s Quiz Book. 


Correspondent Banking Is im- 
portant To Every Employee. 


The complete 
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6. Deposit Proof. 
7. Bookkeeping And Transit Work. B AN K 
8. Safe Deposit. 
9. The Bank Teller—His Work And 
Opportunities. 


EMPLOYEE'S 
LIBRARY 


10. Bank Credit—its Basic Principles. 
11. Securities and Investments. 
Advertising And Publicity. 













We will be glad to send you without obligation a com- 
plete set of 12 titles of the recently published BANK 
EMPLOYEES LIBRARY by John Y. Beaty for 24 years 
editor of Bankers Monthly. 










This series was written not only to inform bank em- 
ployees about the technical aspects of their jobs but 
particularly to impress upon them the importance and 
dignity of banking as a profession and of the oppor- 
tunities which it offers for a useful and rewarding career. 













Each book inspires the employee to do his best, not 
primarily for the benefit of the bank, but for his own 
personal benefit. He is made to feel that everything 
he does which benefits his institution is sure to improve 
his standing in the community—to make his friends look 
up to him—his parents be proud of him. 


Price $8.50 delivered 
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TESTED TECHNIQUES 
IN 
BANK OPERATIONS 


Edited by John Y. Beaty 
for 24 years, Editor of Bankers Monthly 


This book is designed to be used not only as a reference book to 
give information about any specific bank operating problem but 
also to be read from beginning to end in order to show the reader 
what many different banks are doing to improve their operations 
and make their daily work more efficient. 436 experiences of banks 
all over the country are described. 


With this book available at your own desk you have before you the 
profitable experiences of many successful banks. 


Topics are arranged alphabetically. For example, under LOANS 
there is given a long list of cross references to other topics in the 
book that discuss various kinds of loans. By reading these cross- 
referenced topics and all the topics under loans you will find the 
complete story on loan practices of many different banks—informa- 
tion useful in checking your own methods. 
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An 
Estate Planner’s 
Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 
of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, step-by-step cov- 
erage of all aspects of estate plan- 
nin: 


The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, wills with a a of family 
trust provisions, a will and revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 

Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all ts of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance © insurance 
options © business insurance trusts @ key man insurance © use of wills in family 
and business plans @ will provisions ©@ revocable trusts @ selection of trustees © 
trustee's management powers @ prudent man investment rule © accountings ® 
taxation of revocable and irrevocable trusts, of life insurance, and of powers of 
appointment @ the marital deduction @ drafting © what state laws apply to 
trusts ©@ death of major stockholder ©@ and many other topics. 


Price $10.75 
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How to Reduce Your Bank’s Income Taxes 


J. H. SAVAGE, JR., C.P. A. 


Tax reduction is a very. popular subject at present. The 
recession and the coming election this fall both have increased 
the interest in tax reduction programs this year. From a long- 
run standpoint, there doesn’t appear to be much hope of any 
real reduction in federal income tax rates when the national 
debt and defense program are taken into consideration. 

The best means of tax reduction for your bank appears to 
be by a careful consideration of the income tax aspects of the 
various items of income and expense. I would like to review 
certain tax-savings or tax-deferral ideas that are especially perti- 


nent to banks. 


Tax-Exempt Income 


There are very few classifications of tax-exempt income, and 
frequently certain of these are overlooked. Dividends received 
on stocks issued by the Federal Reserve Banks, Federal Land 
Banks, and the National Farm Loan Association are exempt 
from federal income taxation if issued prior to March 28, 1942. 
The number of shares of Federal Reserve Bank stock issued 
prior to that date is noted on the reverse side of the certificate 
issued to each member bank. 

Interest on loans to municipalities, school districts, or other 
political subdivisions is also exempt. Although this exemption 
is well-known, many banks overlook this exclusion at the time 
of preparing their income tax return because generally the in- 
terest is not segregated on the books of the bank. The amount 

Mr. Savage is a resident partner in the firm of Ernst & Ernst, Detroit. This 


paper is from 2 address given by the author on May 12, 1958, at the Ninth Northern 
Regional Convention of The National Association of Bank Auditors and Controllers. 
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of such interest is usually not large enough to warrant a separate 
general ledger account, but at least a memo record should be 
kept of all such loans, so that a computation may be made at 
the end of the year for federal income tax purposes. 

If bonds or notes acquired by a bank were originally issued 
at a discount, the portion of any gain attributable to the pro- 
rated amount of such original discount based on the length 
of time held, is treated as ordinary income. The significance 
of this is that if municipal bonds are involved, such ordinary 
income is completely tax-exempt. 

Recoveries of bad debts or of other deductions which, at the 
time charged off resulted in no tax benefit, do not represent 
taxable income in the year recovered. 

Frequently, banks write down the cost of municipal bonds 
or the unpaid balance of mortgages or notes receivable at the 
request of supervisory authorities, or as a conservative measure. 
Since such write-downs are not allowable deductions for tax 
purposes when made, the subsequent recovery of such written- 
down portion does not constitute taxable income. Redemptions 
of old bonds, or recoveries on old obligations written off years 
ago, should always be checked very carefully to determine the 
proper tax basis for such items. 


Unearned Interest 


Many banks on the cash basis follow the practice of taking 
all of the interest added to the amount of the loan at the time 
the loan is made into income on the day the loan is recorded. 
While this practice does not distort taxable income significantly 
for the ordinary ninety-day or shorter loans, it does result in a 
definite tax disadvantage in the case of installment loans that 
may mature in several years. 

Banks following the practice of recording interest as earned 
on the day loans are made are paying their income tax in ad- 
vance. This method is erroneous under the income tax regula- 
tions, even for a bank on a cash basis. The income tax regula- 
tions provide that a portion of each installment payment 
represents interest earned. Any reasonable method of taking 
interest into income over the period of the loan may be used. 
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If a bank has been recording interest on installment loans 
in the year in which the loan was made, a substantial tax de- 
ferment may be achieved by changing to the method prescribed 
by the income tax regulations. Otherwise, income taxes are 
being paid in advance of the collection of the income. 


Certain banks which do not use a deferral method have 
hesitated because of the fear that such method requires a con- 
siderable amount of bookkeeping. Simple methods of compu- 
tation of unearned interest for medium-sized and small banks 
are available, and one good example is contained in the NABAC 
manual. Another simple method which has been used by many 
country banks, and is acceptable to the Internal Revenue Serv- 
ice, is to compute for each loan, as of a specific date, the amount 
of unearned interest by reference to published interest tables, 
and then determine the aggregate amount of unearned interest 
by an adding machine listing of the individual amounts. The 
ratio of the unearned interest to the total unpaid balances of 
the related loans is then computed. Subsequently, either 
monthly, semiannually, or annually, at the bank's option, the 
unearned interest account is adjusted to an amount computed 
by applying the pre-determined ratio of unearned interest to 
the unpaid balance of the outstanding related loans. This 
ratio should be checked every two or three years at least to 
determine that the composition of loans has not changed ma- 
terially as to interest rates and average length of loans. 


Capital Gains 


Banks have one very definite advantage over other taxpayers. 
This advantage is the preferential treatment of gains and losses 
on securities other than stocks. If the bank sells or exchanges 
a security at a gain, the maximum tax thereon is 25%, the same 
as for other taxpayers. However, if the sale or exchange of a 
bond results in a loss, a bank, unlike other taxpayers, is permitted 
to treat such loss as an ordinary loss and deduct it in full. 
This preferential treatment of banks opens up many opportuni- 
ties for tax savings by careful planning of security transactions. 
For example, whenever market prices of government bonds fall 
below the original purchase prices, banks have the opportunity 
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to sell such bonds and deduct the loss at a tax saving of 52% 
(assuming that taxable income exceeds $25,000.00.) The pro- 
ceeds of such sale can then be reinvested in other bonds (taking 
care that the reinvestment, if made within 30 days of the sale, 
is not in identical issues, thereby running afoul of the wash- 
sale provisions.) Since the purchase price will presumably be 
at a discount during a period of depressed prices, the difference 
between the purchase price and par value will represent a 
capital gain at maturity. Since the tax rate on a capital gain 
is only 25%, the bank may obtain an actual tax saving of up to 
27%, representing the difference between the 52% deduction for 
the loss, and the 25% tax on the capital gain. 


A bank may also realize an advantage when government 
bonds are selling at a premium. Bonds purchased at par or 
below such premium prices, may be sold at a capital gain, and 
the proceeds reinvested at the prevailing premium prices. The 
excess of the premium price over par value may be deducted 
as amortization over the remaining life of the bonds. Since the 
amortization is deductible at a 52% rate, and the capital gain 
is subject to only 25% tax, a possible saving of 27% is available. 


This gain from amortization of premiums should be kept in 
mind whenever there is an option offered to a bank to exchange 
an outstanding issue of government bonds for a new issue with 
a market price above par. If such an exchange is treated as a 
taxable exchange (and most exchanges where the new issue 
is at a market price above par would be taxable exchanges) the 
exchange would be treated as a capital gain, and the excess of 
the market price over par value of the new issue could be de- 
ducted subsequently as premium amortization. Your invest- 
ment counsel, tax advisor, or correspondent bank could advise 
you as to whether or not an exchange was a taxable exchange 
if the circular containing the exchange offer did not indicate 
this fact. It is not only erroneous under income tax regulations 
to record the new issue at par, or at the same carrying amount 
as the old issue, but as has been pointed out, a definite tax loss 
results from not treating a taxable exchange properly. 

Since losses on securities are offset against gains on securities 
in the same year to arrive at net gain or net loss, it is important 
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to plan security transactions far in advance in order that as far 
as possible, capital gains may all occur in one taxable year, and 
losses in a separate taxable year. If losses and gains are merged 
in a single taxable year, then to the extent that gains offset 
losses, the gains in effect are treated as ordinary income, and 
instead of a tax of only 25% for that portion of the gains, other 
losses which would have been deductible at 52% are reduced. 


Although gains and losses on capital assets within the same 
taxable year have to be combined, and the net gain or net loss 
taken into consideration, two exceptions to this general rule 


should be kept in mind: 


First, security transactions should be distinguished between 
short-term and long-term. Short-term transactions are those for 
which securities have been held for not more than six months, 
and long-term transactions are those for which the securities 
have been held for more than six months. If a net gain on both 
short-term and long-term transactions results, then the net long- 
term gain is taxable at only 25%, whereas the net short-term 
gains are taxable at ordinary income tax rates, which at present 
are 30% for corporations whose taxable income does not exceed 
$25,000.00, and at 52% for corporations whose taxable income 
exceeds $25,000.00. 


The second exception has to do with the sale or exchange 
of real estate used for bank premises, or depreciable property, 
such as buildings and equipment. Such property is not treated 
as capital assets for income tax purposes, which means that in 
the event such property is sold at a loss, the loss is considered 
an ordinary loss and deducted in full. However, if the sale 
or exchange of such property results in a gain, then under a 
special provision of the Internal Revenue Code, even though 
the property is not a capital asset, it may be treated as such 
and taxed at the capital gain rate of 25%. If there is a net gain 
from the sale or exchange of bank premises or depreciable 
property, and a net loss from security transactions in the same 
year, then the two are kept separate and the rate of 25% applies 
to the gain on the depreciable property, whereas the loss on 
security transactions still is treated as an ordinary loss and de- 
ductible at ordinary income tax rates. 
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Deferred Compensation Plans 


Tax reduction is important to bank executives, as part of 
their job to help the bank make the maximum net profit. Tax 
reduction is of special interest, however, whenever there is a 
possibility of the bank obtaining a tax deduction, and of you, 
as a key executive, obtaining compensation in a form which may 
have tax benefits for you. 

Pension plans and profit-sharing plans are two of the most 
popular methods used today for deferred compensation. The 
main advantage of such plans is that the bank can deduct cur- 
rent contributions to the plan, but that the employee is not 
taxed on the benefits until received. Further, if the benefits 
are paid to the employee in a lump sum, in the event of retire- 
ment, death, or other separation from the service of the bank, 
then the benefits are taxed only at the maximum capital gain 
rate of 25%. As you know, any such plan must conform to the 
prescribed rules and must be approved by the Internal Revenue 
Service, and the annual deductions for the bank are subject to 
certain limitations. These deferred compensation plans offer 
real advantages to banks large or small. The plans need not 
be complicated nor burdensome in operation. The trust depart- 
ment of one of your correspondent banks could be very helpful 
to you in instituting a profit-sharing or a pension plan. 

Stock option plans have not been used too widely in the 
banking field because of the difficulty of obtaining approval of 
the supervisory authorities. A recent article in the Auditgram 
indicated that the Financial Institutions Act, now pending in 
Congress, may contain provisions to remedy this difficulty. Final 
provisions of this Act should be reviewed for the possibility of 
using stock option plans to compensate key executives in your 
bank. 

Deferred compensation contracts have been used in the 
banking field for compensating key employees. Such contracts 
usually provide for payments to the employee for a period of 
years after retirement and usually contain certain conditions 
such as an agreement not to compete and availability for con- 
sultation. The main advantage of such compensation contracts, 
of course, is that they assure the employee of a certain amount 





| 
| 
. 





ee eee 





REDUCING BANK INCOME TAXES 467 


of income after retirement, and since the total income is pre- 
sumed to be lower after retirement than during his years of 
high earning power, his income taxes should be correspondingly 
reduced on amounts received after retirement. 


Repairs Versus Capital Expenditures 


The distinction between a repair and a capital expenditure 
is not always simple. Generally, if an expenditure results in an 
improvement which extends the life of a property, increases its 
value significantly, or makes the property more productive, then 
such expenditure probably would be treated as a capital item 
subject to depreciation. However, a minor alteration or an 
expenditure which is incurred to maintain property in a satis- 
factory operating condition would be ordinarily treated as a 
repair, and deducted in the year in which the expenditure was 
made or incurred. From a practical standpoint, if the item is 
of a doubtful nature, it is usually resolved in favor of the tax- 
payer and expensed. Many banks and industry in general 
follow a policy of not capitalizing any item below a specific 
amount, such as $100.00. The justification for this policy is 
the simplification of record-keeping on property items. 

Replacements of minor items are generally expensed, but 
replacements of major items should be treated as capital ex- 
penditures. If a new piece of equipment is acquired by trading 
in an old piece of equipment, the undepreciated cost of the old 
equipment should be added to the consideration for the new 
equipment, and the total thereof amortized over the estimated 
useful life of the new piece of equipment by annual depreciation 
charges. If the trade-in price allowed on the old equipment 
exceeds the undepreciated cost, then the excess of such trade-in 
is not a taxable gain, but reduces the basis for depreciation of 
the new equipment. If possible, rather than trading in the new 
equipment, the old equipment should be sold if a gain will 
result, since the gain will be taxed only at the capital gains rate 
of 25%. The cash price of the new equipment may then be 
amortized by depreciation charges which are deductible at a 
maximum rate of 52%, without any reduction for the gain on 
the trade-in. 
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Reserve For Bad Debts 


I am sure that many of you have read and heard much on 
the subject of the reserve for bad debts for banks. I would 
like to review with you a few considerations on use of the re- 
serve method. The reserve method of recognizing bad debts 
was always available to banks as to other taxpayers, but was 
not generally adopted by banks until the year 1947. On De- 
cember 8, 1947, the Internal Revenue Service approved a special 
reserve method for banks which involved the determination of 
a loss ratio for a bank over a twenty-year period beginning 
with the year 1928 and ending with the year 1947. Subse- 
quently, the current taxable year was added and the oldest 
year dropped, thereby resulting in a moving twenty-year period 
asa base. By 1954, banks that had used this method beginning 
in 1947, or shortly thereafter, found that their reserve had 
reached the ceiling permitted by the tax regulations, which 
ceiling was equivalent to three times the addition allowable for 
any one tax year. Under the moving twenty-year basis, by 
1954 the earliest year that could be included in the twenty-year 
period was 1935. Since most of the large losses on loans oc- 
curred during the depression years 1931 through 1934, the 
bankers insisted properly that the twenty-year period from 
1935 to 1954 did not constitute a proper cycle for computing 
possible losses on loans on the books in 1954. To remedy this 
situation, the Internal Revenue Service, in the year 1954, au- 
thorized the use of a period of any twenty consecutive years 
after the year 1927, for computation of the loss ratio. In prac- 
tice, this meant that practically all banks used the years from 
1928 to 1947, or some period corresponding very closely thereto, 
for their base. 


As you know, the addition to the reserve in any one taxable 
year is computed by applying the average of the loss ratios for 
the twenty consecutive years selected to the outstanding ad- 
justed loans as of the end of the taxable year. Prior to 1957, 
adjusted loans were considered to be all loans with the exception 
of loans guaranteed 100% by the United States Government. 
In 1957, the Internal Revenue Service issued a ruling stating 
that in addition to the elimination of 100% guaranteed loans, 
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the portion of loans guaranteed to any extent should also be 
eliminated from total loans in determining adjusted loans. 
Therefore, in 1957 and subsequent taxable years, in addition to 
eliminating F.H.A. Title II and Title VI loans, and Commodity 
Credit Corporation loans (all 100% guaranteed ), it is necessary 
to eliminate the guaranteed portion of Veterans Administration 
(the so-called G.I. loans) and F.H.A. Title I loans. F.H.A. 
Title I loans present a problem as to determination of the guar- 
anteed portion. One of the Detroit banks obtained a ruling in 
February, 1958, on this question, and the ruling stated that for 
purposes of computing additions to a reserve for bad debts, 
F.H.A. Title I loans are to be considered government-insured 
to the extent of either 90% of the amount of such loans out- 
standing, or the balance in the bank’s insured reserve account, 
whichever is the lesser. The balance in the bank's insurance 
reserve account may be determined from the semiannual state- 
ment and monthly details of transactions issued by the Federal 
Housing Administration. 


The requirement for exclusion of partially-guaranteed loans 
from the loans at the end of the taxable year used in the com- 
putation of the addition to the reserve for bad debts, also applies 
to the computation of the loss ratio for each of the twenty years 
used as a base. This information for a twenty-year period such 
as 1928 to 1947, could probably best be obtained from the class- 
ification of loans shown on the December 31st call reports. If 
records have been destroyed as to the actual insurance reserves 
on F.H.A. Title I loans, or the exact guaranteed portion of 
Veterans Administration loans in certain years is not available, 
the insured portion could be computed by assuming that the 
same ratio of insured loans to the total loans for each classifica- 
tion existed in the prior years as it did in the latest taxable year. 


Any bank which has not yet established a reserve should 
give serious consideration to setting up such a reserve in the 
near future. Permission may be obtained to use the reserve 
method by applying to the Commissioner of Internal Revenue, 
Washington, D. C., prior to November 30th in any taxable year 
in which the reserve method is to be adopted. In the year of 
adoption, a tax benefit is obtained by deducting both the actual 
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bad debts less recoveries incurred during the taxable year, and 
the addition to the reserve computed in accordance with the 
formula. A bank should not decide against the use of the 
reserve method because it has not been in existence for twenty 
years. Such a bank may use the loss experience of other banks 
in the area if it has no experience of its own, and generally the 
experience as shown by published statistics for the Federal Re- 
serve Banks is used for this purpose. For example, a bank or- 
ganized or reorganized after 1933, could use the Federal Re- 
serve experience for the years 1928 through 1933, and its own 
experience for the years 1934 through 1947. By use of the 
Federal Reserve experience for the years 1928 through 1933 
alone, the bank will find that it has an average loss ratio for the 
twenty years of something approximating .8%. Since a bank 
may have a maximum reserve equivalent to three times the addi- 
tion for any one year, this means that such a bank could 
eventually establish a reserve equivalent to approximately 2.4% 
of its outstanding adjusted loans at the end of a taxable year. 


Since the addition to the reserve for bad debts is computed 
on the basis of outstanding loans as of the last day of the taxable 
year, it is to the bank’s advantage to increase the loans on the 
last day, whenever possible. Many banks have purchased com- 
mercial paper for a short period, including the last day of the 
year, for this purpose. Outstanding loans for purposes of the 
reserve for bad debts include overdrafts, charge accounts, ad- 
vances to trusts, and any other claims or amounts receivable 
recorded on the books at December 31st. 


Another feature of the reserve for bad debts method that is 
advantageous to banks is that a bank on either the accrual or 
cash basis may record the addition to the reserve for bad debts 
on its books at any time up to the due date for filing the income 
tax return for the taxable year. This means that for the calendar 
year 1958, for example, a bank will have until March 15, 1959, 
to determine and record the addition to its bad debt reserve 
for the year 1958 and still claim the addition to the reserve as a 
deduction in its federal income tax return for the calendar year 
1958. 
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Taxes 


Michigan banks are exempt from personal property taxes 
under the provisions of the Michigan Intangibles Tax. This 
exclusion has been overlooked by some country banks. 

Deferment of income taxes may be achieved by paying in- 
tangibles taxes in advance on an estimated basis to the Michigan 
Department of Revenue. 


Contributions 


Contributions in excess of 5% of taxable income before de- 
ducting any contributions may be carried over and used as 
deductions in the two succeeding taxable years. 

For purposes of proper classification, and especially if a 
limitation is applicable to contributions, a segregation should 
be made between actual contributions to charitable, religious, 
scientific, and educational organizations, and items which, in 
reality, are advertising or business promotion expenses. Ad- 
vertisements in programs for local organizations, tickets to 
special events, and donations to chambers of commerce, and 
similar items, are more properly classified as advertising, or 
other business promotion, than as contributions. 


Depreciation 

Depreciation is a very broad subject, and only a few aspects 
of it will be discussed here. The Internal Revenue Code of 
1954 and the Regulations issued thereunder provide for alterna- 
tive methods of computing depreciation to the usual straight- 
line method. One of these alternative methods is the declining 
balance method, which permits the use of a rate which is double 
the usual straight-line rate. The second commonly-used al- 
ternative method is the sum of the years-digits method. These 
methods can be used for property acquired new and which has 
a useful life of three years or more. The advantage of these 
alternative methods consists of the tax deferral resulting from 
accelerated write-offs in the earlier years of the lives of the 
assets. 

The declining balance method results in a larger deprecia- 
tion deduction in the first year than for the sum of the years- 
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digits method, but only 65% to 70% of the asset is depreciated 
over half of the period of the estimated life of the asset, as 
compared to 70% to 75% under the sum of the years-digits 
method. Salvage value is not required to be recognized under 
the declining balance method, except that the undepreciated 
balance may not be less than the salvage value, but is under all 
other depreciation methods. The use of the declining balance 
method also permits the conversion to the straight-line method 
at any time without obtaining permission. The sum of the years- 
digits method does not permit the conversion to the straight- 
line method without obtaining permission therefor from the 
Commissioner of Internal Revenue. The election to use either 
one of these alternative methods is made in the year the asset 
is acquired by computing depreciation under the desired 
method. The election applies to each asset and a different 
method can be elected for other assets acquired in the same 
year or in later years. 


Although these alternative methods have tax deferral ad- 
vantages, care should be taken in adopting one of these alterna- 
tives in the determination of the lives of the assets. For ex- 
ample, the usual 10% rate applied to furniture and equipment 
by many banks may have been reviewed and accepted by the 
Internal Revenue Service. However, if the declining balance 
method is adopted for such equipment and a 20% rate is applied 
to the remaining undepreciated balance each year, the resulting 
amount of accumulated depreciation in the earlier years may 
be sufficiently large to attract the special attention of the In- 
ternal Revenue Service. As a result, an engineer from the In- 
ternal Revenue Service may decide that the ten-year life used 
as a basis was too liberal, and that, for example, either an over- 
all fifteen-year life should be used, or the proper life should be 
determined for each of the various types of equipment. 


A bank should use its own judgment in determining the 
estimated useful lives of buildings and equipment, and should 
not adopt the rates set forth in Bulletin F by the Internal Reve- 
nue Service without careful consideration. Bulletin F was pub- 
lished years ago and a revision thereof is in process. Banks 
have experienced a radical change in equipment in recent years 
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(such as the introduction of highly-specialized and electronic 
equipment) and, for example, rates which were previously 
proper for adding machines and conventional bookkeeping ma- 
chines may not be suitable for semi-electronic posting machines. 
Obsolescence is a greater factor today than formerly, and there- 
fore should be given more consideration in estimating the use- 
ful life of a piece of equipment. Again, as in the case of repairs, 
doubts as to the estimated useful lives of assets should be re- 
solved in favor of the taxpayer. 


Cash Basis Versus The Accrual Basis 


The cash basis of accounting is generally considered more 
flexible for income tax purposes for banks than the accrual basis 
of accounting. Near the end of a tax year in which a decrease 
in tax rates is anticipated, or known to be forthcoming, a bank 
on a cash basis may defer certain items of income and increase 
its deductions more readily than can a bank on an accrual basis. 
Conversely, if an increase in rates is expected, then income can 
be moved ahead by greater effort on collections and by billing 
safe deposit rentals earlier than usual, for example, or de- 
ductions may be deferred by postponing payment of taxes, con- 
tributions, supplies, and other items. Bonds with coupons due 
in the early months of the succeeding taxable year can be sold 
prior to the end of the current taxable year, thereby including 
the accrued income up to the date of sale in the current taxable 
year. 

A bank may keep its books on the accrual basis and still 
report on the cash basis for purposes of federal income tax. This 
is true for a bank, where it might not be true for other types 
of business, because the usual accrual method employed by 
banks involves the keeping of records on both an accrual and 
cash basis in effect, and therefore, the bank should be able to 
satisfy the Internal Revenue Service that its method of account- 
ing clearly reflects income on either basis. If proper schedules 
are included in the income tax return which set forth the recon- 
cilement of the accrual method employed on the books with 
the cash method used for federal income tax purposes, no dif- 
ficulty should be involved in demonstrating to the Internal 
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Revenue Service that the cash basis is in accordance with the 


records kept by the bank. 


Tax Planning 


The purpose of this paper has been to outline certain areas 
of bank operations which present advantages for tax savings 
or tax deferral. Each of these areas is a complete subject for a 
paper in itself, but enough has been outlined herein to indicate 
the desirability of careful tax planning for your bank. 

Bank records and accounts should be designed to provide 
compilation of income tax information at the end of the year 
with ease, and to prevent the possibility of exempt income or 
permissible deductions being overlooked. Security transactions 
should be planned well in advance so that maximum advantage 
for tax purposes may be obtained on the timing of sales and ex- 
changes. Computations of the permissible additions to the re- 
serve for bad debts should be kept current, particularly near 
the end of the taxable year, so that decisions may be made as 
to charge-offs, and possible sources of new loans. 

A bank executive who will give serious consideration to tax 
planning and to the possible tax saving and deferral methods 
in his bank, will find many opportunities to increase the net 
profit of his institution. 
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Secured Loans Under the Uniform 
Commercial Code (Article IX) 


SHALER STIDHAM, Vice President 


The Philadelphia National Bank 
Philadelphia 1, Pennsylvania 


For bankers in Pennsylvania, the Uniform Commercial Code 
became an accomplished fact on July 1, 1954. We have found 
that the existence of the Code has enabled us to dispense with 
a number of procedures which we formerly found necessary 
in secured lending. This has made it possible for us to effect 
appreciable savings in clerical expense, and yet our legal posi- 
tion is much stronger now than it was before the adoption of 
the Code. 

The Code filled in many gaps in previously existing law and 
eliminated a number of inconsistencies which plagued us prior 
to the adoption of the Code. Formerly, loans predicated upon 
the pledge of collateral were all too often reduced to unsecured 
loans simply because of some absurd technicality. Again and 
again, perfectly proper pledges were upset by court decisions 
based upon form alone, as opposed to substance, intent and 
moral rights. Many examples could be cited, such as the up- 
setting of pledges of inventory under field warehousing arrange- 
ments and/or factors lien simply because the required signs had 
inadvertently been placed upon the storm door instead of the 
regular door, or the signs had been removed unbeknownst to 
the banker. Other pledges were upset merely because of a lack 
of, or an incorrect form of affidavit or acknowledgment. Fur- 
thermore, a deficiency clause in a bailment lease or a conditional 
sales agreement sometimes resulted in the courts ruling that the 
transaction was actually a chattel mortgage, and inasmuch as 
the bailment lease or conditional sale was not recorded as a 
chattel mortgage must be, the pledge could be nullified. Prior 
to the adoption of the Code, the manner, time and place of 
recording or filing were too often all important. For example, 
in New Jersey, a chattel mortgage must be filed simultaneously 
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with the signing and execution of it—no one has yet been able 
to answer the question as to how a chattel mortgage can be 
executed by the parties and filed at the same moment. 

Who benefited from the fact that perfectly proper pledges 
of collateral were upset from time to time because of absurd 
technicalities? Certainly, the borrowers did not benefit be- 
cause the problem of technicalities resulted in their being denied 
credit which they would otherwise have been granted. One 
can even argue that unsecured trade creditors did not benefit 
by virtue of the fact that some of their customers went out of 
business because bankers and finance companies felt that they 
could not safely extend credit on a secured basis under those 
laws and practices. About the only group which benefited were 
lawyers specializing in bankruptcies and receiverships. 

Under the Code, the function and the intent are the control- 
ling factors, instead of the form or technicality. The Code 
spells out many relationships in considerable detail, which is 
all to the good because this provides a much better measure 
of security than the banks in Pennsylvania formerly had. This 
does not mean that the various forms are more complicated and 
more numerous under the Code—quite the reverse, the forms 
are fewer in number and far simpler than those to which we 
were accustomed. At the same time, we have attained a much 
better measure of security than we had before the Code was 
adopted. We have found operation under the Code to be quite 
simple and painless. 


Treatment Of The Subject 


This paper will discuss the financing on a secured basis of 
the acquisition by borrowers of raw materials, then will take 
up the problem of the processing of the raw materials, and the 
financing of the inventories of finished goods. The next part 
of the discussion will treat with the financing of the sale of mer- 
chandise to the ultimate consumer, which will include the fi- 
nancing of accounts receivable, notes receivable, or chattel 
paper arising out of the sale of goods. The aim of this paper 
will be to highlight the changes which we have made in our 


procedures, practices and forms. 
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Financing Of Inventories 

Prior to the Code, the acquisition of raw materials could 
only be financed to a limited degree, using the mediums of trust 
receipt financing, the Factors Lien Act or a field warehousing 
arrangement. All three of these procedures were rather com- 
plicated, and liens could be easily upset if procedures were not 
carried out to the letter of the law. Trust receipt financing could 
not be used for the financing of raw materials already in the 
possession of the borrower, and instead the bank had to pay 
for the merchandise itself or assume the obligation to pay for it 
and then turn it over to its customer on a trust receipt. The 
bank had to be able to identify its collateral at all times, and its 
legal position was put into jeopardy if it did not insist that the 
borrower account for all of the proceeds arising out of the sale 
of the merchandise. Furthermore, the total monies advanced 
could not be secured by a pool of the raw materials, and instead 
each trust receipt constituted a separate transaction. 


The Factors Lien Act was new in Pennsylvania, and had 
only been used to a very limited extent before the adoption 
of the Code. It was poorly drafted and had rather rigid require- 
ments for filing and the posting of signs. The items securing 
advances had to be described in some detail and constantly re- 
ported to the lending bank. There was no provision in the Act 
for temporary surrender of possession for outside processing 
such as dyeing. All in all, the machinery under the Act was too 
cumbersome and costly to be used for other than the acquisition 
of items of considerable value. 


Field warehousing is an expensive operation as far as the 
borrower is concerned. The law required that the field ware- 
houseman maintain notorious possession of the merchandise. 
The operation of a number of field warehouses was so loose as 
to raise a real question as to whether or not notorious possession 
was being maintained. The law also required that signs must 
be posted, and that they must be visible—this always raised the 
fear of someone removing or tampering with the signs. The 
Code does not require the filing of a financing statement for a 
field warehousing operation, but it permits filing and if this is 
done a banker need not worry as to whether the warehouseman 
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maintains notorious possession or that signs are properly posted. 


Beneficial Changes Brought About By The Code 


All of the problems raised above were washed away by the 
Code and replaced by a very simple agreement between the 
borrower and the bank describing the items to be financed. The 
description of the collateral does not have to be specific. In 
addition to the agreement between the borrower and the bank, 
the Code generally requires the filing of what is called a financ- 
ing statement. This is even simpler than the agreement between 
the customer and the bank. Later on in this paper, the forms 
for security agreements and financing statements will be dis- 
cussed further, but it is important to note here that both of 
them are extremely simple in nature. 

Prior to the Code, it was virtually impossible for a bank to 
secure a legal lien upon goods in the process of manufacture. 
The Code made it possible for a bank to acquire a legal lien, 
not only on the raw materials, but also upon the inventories 


while being processed. The lien of the bank holds good even 
if 


(1) The items being financed lose their identity, or are changed 
in form or nature. 

(2) The merchandise is commingled with other items. 

(3) Other items are added to the merchandise financed by the 
bank. 

(4) The merchandise is not kept in one designated place, i.e., 
is sent out for dyeing, or on to another plant for further 
processing, or is moved to another building or place for 
storage. 


The Code permits, for the first time, the financing of a fluctuat- 
ing stock of merchandise in the hands of a wholesaler and/or 
a retailer. 

A bank's lien holds good as long as the merchandise re- 
mains the property of the debtor, regardless of where it may 
be located or of what may be done to alter its identity or nature. 
In other words, the Code has made it possible for a bank to 
simply and easily secure a good legal lien on the entire in- 
ventory of a borrower. The Code states that advances by a 
bank may be secured by after acquired inventory, unless a seller 
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notifies the bank that he will be delivering inventory items to 
the debtor and will be retaining a purchase money security 
interest (lien) in them until he is paid in full, or another lender 
notifies the bank that he will be financing the acquisition of 
merchandise by the debtor. 

One of the most important features of the Code is that it 
provides for the bank having a lien or security interest in the 
proceeds of merchandise, whether it arises from a sale by a 
manufacturer to a wholesaler or a sale by a wholesaler to a 
retailer or a sale by the latter to the ultimate consumer. This 
lien attaches to the proceeds which may be cash, accounts re- 
ceivable, notes receivable, or chattel or installment paper. 

The Code covers consigned merchandise under the premise 
that the transaction can be construed as a loan of the purchase 
price by the seller to the consignee. Businessmen selling to 
concerns operating in the State of Pennsylvania are finding this 
to be a useful vehicle. 


Accounts Receivable Financing 


The framers of the Code took the position that if the public 
is put on notice of a lien or security interest, financing by a 
bank should not be tied up with absurd requirements and 
technicalities. As a result, the former requirement under 
Pennsylvania law for book marking was eliminated, and the 
Code makes it crystal clear that the bank is no longer required 
to make certain that the borrower does not exercise any do- 
minion or control over the accounts or the proceeds thereof. 
The assignment of accounts receivable can no longer be upset 
simply because the borrower did not segregate and mark re- 
turned merchandise and turn it over to the bank, or because he 
granted credit allowances without being requested so to do 
by the bank. Under previously existing law, perfectly proper 
assignments of accounts receivable were upset simply because 
of some mistake in handling a minor proportion of the total. 

Under the Code, the borrower and the bank enter into a 
simple security agreement and file an even simpler financing 
statement. This insures the bank securing a floating lien on all 
present and future accounts. The lien attaches to each new 
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account the moment it comes into existence, and there is no 
longer any need, from a legal standpoint, for daily formal as- 
signments of newly generated accounts. 

The Code has a provision voiding any provision in a con- 
tract, purchase order, etc. whereby the buyer prohibits the 
assignment of the accounts receivable. We bankers would 
probably be horrified if we knew of each and every instance 
prior to the Code where we loaned against assigned accounts 
receivable where the account debtors had prohibited the as- 
signment of the accounts. 


Chattel Paper 


Under the Code, when a bank finances a dealer’s inventory 
on a floor plan arrangement and the agreement specifies that 
the bank will have an interest in the proceeds of sales all would 
seem to be well. The Code, however, states that the borrower 
can sell the inventory and accept in payment, therefor, chattel 
paper; and can then sell the chattel paper to another financing 
institution even if the latter has knowledge of the filing. The 
author of this paper believes that this provision of the Code is 
inequitable, but the framers of the Code felt that a dealer 
should have complete freedom in the disposing of chattel paper 
arising out of sales of his inventory and not be in a position 
where he would more or less have to accept the terms laid down 
by the bank which financed his inventory. The existence of 
this provision makes it necessary for a bank financing inventory 
of a dealer to make frequent checks of the collateral and make 
certain that its advances are repaid as the items in inventory 
are sold, as was the case before the adoption of the Code. Of 
course, the bank can take possession of the chattel paper in lieu 
of having its advances repaid in cash. 

We have a different situation when a bank wants to buy 
or advance cash against the security of the chattel paper of a 
dealer. The bank can then leave the paper with the dealer 
if it first has it stamped indicating that it is pledged to the bank. 
In a case such as this another lender cannot take possession or 
secure a good lien on the paper if he has knowledge that the 
bank has advanced money against it, and the stamping of the 
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paper will constitute knowledge on the part of another potential 
lender. 


Securities, Instruments Or Documents 


For securities, instruments, and documents such as bills of 
lading and warehouse receipts, a lien can be secured by taking 
possession of the collateral. A lender can turn over the securi- 
ties, instruments or documents to a borrower for a 21 day period 
without having its lien impaired except by a purchaser for 
value or another lender who takes possession. By filing a fi- 
nancing statement the lender can maintain its lien on documents 
for an indefinite period except against a purchaser for value. 


Forms And Filing 
The Code provides that a security agreement must: 


(1) Be in writing and signed by the borrower. 

(2) Provide that the bank shall have a security interest or 
lien in the collateral. 

(3) Contain a description of the collateral, and this descrip- 
tion need do no more than reasonably identify the 
items, things, or the mass to be financed. 

(4) If the security interest covers crops, oil, gas or minerals, 
include a description of the land involved. 


Financing statements can be even simpler than the security 
agreements. The Code provides that financing statements must 
contain the following: 


(1) Name and address of the borrower. 

(2) Name and address of the bank. 

(3) A statement indicating the types or describing the 
items of property to be financed. 

(4) The statement must be signed by both the borrower 
and the bank, although there are a few situations where 
the Code permits the filing of a financing statement 
without the signature of the borrower. 


The Code permits the filing of a security agreement in lieu of 
a financing statement if the security agreement conforms to the 
above. Dun & Bradstreet checks the records as to filings of 
financing statements and issues flyers advising its clients on this 
score. Also, we have found that the Secretary of the Common- 
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wealth will advise us promptly as to filings of financing state- 
ments on the telephone or in writing upon request. 


The Study Of The Code 


| The Pennsylvania Bankers Association has published a 
manual prepared for bankers by a committee of attorneys re- 
tained by the Philadelphia Clearing House Association. The 
committee did an outstanding job in the writing of the manual, 
and anyone desiring to study the Code will find it to be ex- 
tremely helpful and surprisingly easy to understand. It is 
strongly recommended that an individual read the manual be- 
fore studying the Code itself. 
The Federal Reserve Bank of Philadelphia has published 
a Tabular Outline of Secured Transactions. While this was not 
designed for the purpose of studying the Code, it will prove 
very valuable for reference purposes. 


Conclusion 


As far as secured loans are concerned, the Code has reduced 
our work-load and, at the same time, has greatly improved our 
legal position. The Code has made it legally possible and 
practicable for banks in Pennsylvania to loan customers larger 
sums of money than was feasible prior to the adoption of the 
Code. Also, we have found that we are now able to loan money 
to some of our depositors who previously were not eligible for 
any bank credit. 

NOTE 

Various minor changes have been made in the Code since 
it was enacted by the Pennsylvania Legislature. A bill is to be 
presented at the next session which will amend our Code so as 
to make it conform to the draft being considered by other states. 
This paper was prepared on the assumption that the amend- 
ments will be passed—i.e., the comments made herein have to 
do with the draft of the Code as passed in Kentucky and Mass- 
achusetts and which is being considered in other states. 
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BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 





Bank Not Liable For Cashing Check With Forged 
Indorsement 


A federal district court has ruled recently that in the cir- 
cumstances presented to it in a case between a finance company 
and a drawee bank, the bank was not liable for paying a check 
containing a forged indorsement. An automobile dealer ar- 
ranged a loan from the finance company to start an agency. A 
written agreement was drawn up and executed by the finance 
company, the dealer and supposedly by the dealer's wife who 
was a financially responsible party but who was to take no part 
in the business. At the same time the agreement was executed, 
the dealer gave the finance company a promissory note bearing 
his signature and purportedly the signature of his wife; also the 
dealer executed a mortgage securing the loan in the name of 
the automobile agency. The finance company delivered a check 
for $12,000 to the dealer, payable to the dealer and his wife. 
The check was indorsed in favor of the automobile agency 
which in turn indorsed it for deposit. The check was paid by 
the defendant bank. 

Some time later the business failed and the finance com- 
pany realized only $2,000 on its loan. It then brought suit 
against the dealer and his wife and when it was discovered 
that her signature had been forged not only on the loan agree- 
ment and the note but also on the check, the finance company 
brought suit against the drawee bank. 

The ruling of the court was very simple. It decided in favor 
of the bank on the ground that the finance company’s loss re- 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 560. 
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sulted from the forgeries on the loan agreement and on the 
promissory note and not because of the forgery on the check 
paid by the drawee bank since the proceeds of the check went 
to the very person for whom the loan was intended. That is, 
the act of the bank in paying the check with the forged indorse- 
ment was not what caused the loss because even if the wife's 
signature on the check had been genuine, the proceeds of the 
check would have gone to the dealer just as they actually did. 
Commercial Credit Corporation v. Empire Trust Company, 
United States District Court, W.D. Missouri, 156 F.Supp. 599. 
The opinion of the court is as follows: 


DUNCAN, C.J.—Plaintiff, a corporation, organized under the laws 
of the State of Maryland, instituted this suit in this court as a depositor, 
against the defendant, a resident of Missouri, to require the defendant 
to restore to the plaintiff's account, the sum of $10,131.16, alleging that 
the plaintiff drew its check No. 5772 on the defendant bank in the sum 
of $12,000, payable to the order of Howard A. Beach and Mary L. 
Beach of Atchison, Kansas, and that— 


“Thereafter, the defendant wrongfully paid said check without 
the indorsement of the said Mary L. Beach and wrongfully paid 
said sum on said check to persons not entitled thereto and wrong- 
fully charged plaintiff's said account therewith.” 


The material facts are not in dispute. Although some testimony 
was introduced at the hearing of the case, the essential facts are con- 
tained in the complaint and the answer. 

The undisputed facts are that Howard A. Beach applied for a loan 
from the plaintiff to be used as capital in the conduct of an automobile 
agency he was to acquire in Atchison, Kansas. Pursuant to negotiations 
between Howard A. Beach and a representative of plaintiff, the plaintiff 
agreed to lend to the said Howard A. Beach, the sum of $12,000, if he 
obtained a franchise for a Dodge agency. 

A financial statement was made by Howard A. Beach on November 
2, 1954, while the loan was being discussed by the field representative of 
the plaintiff, in which he stated that he had $190 cash on hand, cash in 
the bank of $1,000, and $15,000 in bonds. The bonds were to be con- 
verted into cash, and added to the amount to be borrowed, and all was 
to be used as working capital of the new business. He acquired the 
agency and its assets, and a bill of sale from the owner in December, 
1954, made solely to Howard A. Beach. In accordance with the loan 
agreement, the bill of sale was delivered to the plaintiff. The loan was 
evidenced by a written agreement entered into December 20, 1954— 
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“. - « by and between Howard A. Beach, individually and 
doing business as an automobile dealer under the name and 
style of Howard Motors at Atchinson, Kansas, herein called 
‘Dealer,’ and Mary L. Beach, his wife, of Leavensworth, Kansas, 
herein called, ‘Co-maker’, Dealer and Co-maker being herein 
sometimes referred to, jointly and severally, as ‘First Parties’, and 
Commercial Credit Corporation, herein called ‘Commercial 
Credit’, a Maryland corporation with an office at St. Joseph, 
Missouri,” 

The first paragraph of the contract' provides: 


1“This Agreement, made this 20 day of December, 1954, by and between Howard 
A. Beach, individually and doing business as an automobile dealer under the name 
and style of Howard Motors at Atchinson, Kansas, herein called ‘Dealer,’ and Mary 
L. Beach, his wife, of Leavensworth, Kansas, herein called “Co-maker,’ Dealer and 
Co-maker being herein sometimes referred to, jointly and severally, as ‘First Parties,’ 
and Commercial Credit Corporation, herein called ‘Commercial Credit, a Maryland 
corporation with an office at St. Joseph, Missouri, 

“Witnesseth: 

“1. Concurrently with the execution hereof, Commercial Credit has lent Dealer 
and Dealer acknowledges the receipt of Twelve Thousand Dollars ($12,000.00). 
Said loan is evidenced by the demand promissory note of First Parties of even date. 

“2. Without said note so providing, First Parties promise to pay to Commercial 
Credit on account of the principal thereof, on the fifteenth day of each month, 
beginning with the fifteenth day of February, 1955 HAB at least the larger of (a) 
Twenty-five Dollars ($25.00) for each new automobile or truck sold at retail, based 
upon sales made by Dealer during the immediately om calendar month, 
whether such sales were for cash, credit, or on terms of deferred payment, or (b) 
Three Hundred Thirty-three Dollars and Thirty-three cents ($333.33) per month. 
Said loan will be paid in full, in cash, in not more than thirty-five (35) months from 
the date next above. 

“3. Notwithstanding any other provisions hereof, First Parties may anticipate 
and prepay said loan in whole or in part, at any time, and Commercial Credit may 
demand payment of said promissory note in accordance with its terms at any time. 

“4. As security for the payment of said loan, 

“(a) First Parties will procure and maintain in full force and effect non- 
assessable policies of insurance on the life of Howard A. Beach in the amount of at 
least Twelve Thousand Dollars ($12,000.00). First Parties will pay the premiums 
on said policies annually in advance. Said policies shall be cunaiel to Commercial 
Credit by absolute assignments satisfactory to it, and shall be delivered to Commercial 
Credit concurrently with the execution hereof. 

“(b) First Parties will cause Dealer to execute and deliver, concurrently with 
the execution hereof, a valid and subsisting first chattel mortgage in favor of Com- 
mercial Credit, satisfactory to it, covering such personal property of Dealer as 
is described therein. 

“5. So long as any portion of said loan is outstanding and unpaid, 

“(a) Dealer will offer first to Commercial Credit for purchase all conditional 
sale contracts, chattel mortgages, lease agreements, promissory notes and other time 
sale obligations (all herein called ‘Instruments’) arising from sales of new and used 
automobiles and trucks by Dealer. Instruments which are acceptable to Commercial 
Credit shall be purchased by it in accordance with its plans now in effect, or such 
plans as it may make effective from time to time hereafter in the territory in which 
Dealer operates. 

“(b) All Dealer Reserves set up by Commercial Credit for the account of 
Dealer shall be retained by Commercial Credit, ex that such amount of said 
reserves as is in excess of Three Per Cent. (3%) of the balance outstanding on 
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“1. Concurrently with the execution hereof, Commercial 
Credit has lent Dealer and Dealer acknowledges the receipt of 
Twelve Thousand Dollars ($12,000.00). Said loan is evidenced 
by the demand promissory note of First Parties of even date.” 

On the same day (Dec. 20, 1954) that this agreement and promis- 
sory note in the sum of $12,000 bearing the signatures “Howard A. 
Beach”—“Mary L. Beach” were executed, a chattel mortgage executed 
by Howard A. Beach, doing business as Howard Motors of Atchison, 
Kansas, was executed, describing various articles and equipment attached 
thereto, to secure the payment of said promissory note. This chattel 
mortgage was signed “Howard Motors by Howard A. Beach,” duly 
acknowledged by him and recorded in the office of the Recorder of 
Deeds of Atchison County, Kansas. 

Immediately after the delivery of the contract, the promissory note 
and the chattel mortgage, the plaintiff delivered to the said Howard A. 
Beach, its check drawn on the defendant bank in the sum of $12,000 
made payable to the order of “Howard A. Beach and Mary L. Beach 
Atchison, Kansas,” signed— 

“Commercial Credit Corporation 

“M. E. Stoos 

“Authorized Signature 

“D. S. Paddleford 

“Authorized Signature” 

On the back of the check appears the words, “Pay to the order of 
Howard Motor Howard A. Beach Mary L. Beach” and endorsed by 
Instruments purchased by Commercial Credit may be, when payable, either applied 
on said promissory note or paid to Dealer, at Dealer's election. 

“(c) First Parties will not borrow any money from the business of Dealer, and 
their total withdrawals from the business of Dealer, as a distribution of profits, 
remuneration for services and otherwise, shall not exceed the aggregate sum of 
Four Hundred Fifty Dollars ($450.00) per month, without the prior written consent 
of Commercial Credit. 

“(d) Dealer will furnish to Commercial Credit each month a financial state- 
ment, rt of operations and such other information as Commercial Credit may 
request from time to time. 

“(e) Dealer will furnish to Commercial Credit on or before the twentieth day 


of each month a written report of all new and used automobiles and trucks sold 
by Dealer during the immediately preceding calendar month. 
“In Witness Whereof, the parties hereto have duly executed this agreement the 
day and year first above written. 
“/s/ — Lafe Ingram /s/ Howard A. Beach (Seal) 
“Witness Howard A. Beach 
“/s/ 8B. L. Thompson /s/ Mary L. Beach (Seal) 
“Witness Mary L. Beach 
“Attest: (Seal) Commercial Credit Corporation 
“/s/ . H. Brown /s/_ By E. L. Chesney 
“Secretary JBM Senior Vice President” 
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rubber stamp, “Howard Motors.” It was deposited to the credit of 
Howard Motors’ account in the Exchange National Bank of Atchison, 
Kansas, and bears the following stamped endorsement of said bank, “All 
prior endorsements guaranteed.” The check then cleared through the 
First National Bank of St. Joseph, Missouri, and was charged to the 
account of plaintiff by the defendant. 

At the time Beach deposited the $12,000, proceeds of the loan, he also 
deposited to the account of Howard Motors, $4,288.44, making a total 
of $16,288.44. There is no evidence that the bonds were converted to 
cash and became a part of the working capital, as agreed. 

The signatures of Mary L. Beach on the contract, the promissory 
note and on the back of the check endorsing it to Howard Motors, were 
forgeries. The business of the Howard Motors was apparently un- 
successful from the beginning, and in March of 1955, the plaintiff 
foreclosed under its chattel mortgage, realizing less than $2,000. 

Plaintiff then instituted suit in the Circuit Court of Atchison County, 
Kansas, against Howard A. Beach and Mary L. Beach, in which it 
sought to recover the sum of $11,500, alleging that the benefits of the 
loan accrued to the defendants jointly and severally; “that plaintiff made 
said loan to defendants contrary to the contingencies and specifications 
hereinbefore mentioned solely and only because of said false and fraud- 
ulent representations and the execution of said note by said defendants 
and each of them as aforesaid and its reliance thereon.” It was not 
until after this suit had been brought, almost two years after the loan 
had been made, that plaintiff learned that the name “Mary L. Beach” 
had been forged to the documents heretofore described. It then brought 
this action against this defendant. 

The negotiations for the loan were conducted by Lafe Ingram, who 
was the field representative of the plaintiff. None of the officers of the 
corporation ever discussed the loan with Beach, nor was the question 
ever discussed at all with Mrs. Beach. The contract, note and chattel 
mortgage were prepared by plaintiff and delivered by Ingram to Howard 
A. Beach. The signature of Howard A. Beach was placed on the con- 
tract and the note in the presence of Lafe Ingram and witnessed by him, 
as shown by these documents, and then left with Howard A. Beach with 
the understanding that he would obtain the signature of his wife 
and return the documents to Ingram. The name of Mary L. Beach was 
not placed upon any of the documents in the presence of Ingram. 

The next day when the documents were delivered by Beach to 
Ingram for his company, they bore the signature “Mary L. Beach” 
witnessed by “B. L. Thompson” (the evidence does not reveal who “B. 
L. Thompson” was), and in return, a check was delivered to Beach. 
The documents were then delivered by Ingram to his company, where 
they remained until the foreclosure was started in March, 1955. 

The defendant admits in its answer that at the time the check was 
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drawn, it had on deposit in a checking account, subject to check by 
plaintiff, an amount equal to $12,000, the amount of the check in con- 
troversy. It contends that if any loss, injury or damage was sustained 
by plaintiff, it was occasioned by plaintiff's own acts, and not by any 
act or omission of defendant; that plaintiff knew, or should have known, 
in the exercise of due or ordinary care, that said note was not signed 
by Mary L. Beach; that the loss, if any, was directly caused by the 
fact that Mary L. Beach did not sign said promissory note, and by the 
fact that plaintiff did not exercise due care in seeing that said promis- 
sory note was signed by Mary L. Beach, wife of Howard A. Beach. 


Further, that the check was payable to “person or persons who 
actually executed said promissory note and that the person or persons 
who executed said promissory note endorsed said check, and that said 
check was properly endorsed and paid to said person or persons who 
actually executed said promissory note.” Further, “that plaintiff is 
estopped to make any claim against defendant by reason of the fact 
that plaintiff knew or in the exercise of due care should have known 
that the Mary L. Beach, wife of Howard A. Beach, did not endorse said 
check, in time thereafter to have notified defendant and defendant’s prior 
endorsers when at said time defendant and its prior endorsers could 
have in due course recouped any loss sustained from Howard A. Beach 
and from Howard Motors, the original endorser on said check.” 


Defendant also contends that under section 401.201 RSMo 1949, 
V.A.M.S., plaintiff was barred from maintaining this action, but now 
concedes that the above statute applies only to a “forged or raised check,” 
and not to a forged endorsement of a check bearing the true name of a 
person whose signature is forged as an endorser. 

Plaintiff relies upon the general rule of law in Missouri that a bank 
may not charge to the account of a depositor, a check upon which the 
endorsement of the payee has been forged, and that if it does so, then 
the depositor may compel restitution, “unless the bank has been misled 
by some negligence or other fault of the depositor, which will estop him 
from questioning the validity of the charge made against his account.” 
Borserine v. Maryland Casualty Company, 8 Cir., 112 F.2d 409, 415; 
American Sash & Door Co. v. Commerce Trust Company, 332 Mo. 98, 
56 S.W.2d 1034, 1038. 

The opinion in the American Sash & Door Co. case was written by 
the late Judge Ellison, in which he reviewed all of the decisions upon the 
subject, and many of the questions which have been raised by the 
defendant here as a defense, it seems to me, are settled adversely to 
it in that decision. However, the facts are substantially different, and 
there are additional questions which must be considered in deciding 
the present case. 

In the American Sash & Door Co., case, an employee padded the 
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payroll by drawing checks to fictitious persons, or to persons who were 
not then upon the payroll of the company, and he then signed the 
names of the payees, as well as his own to such checks. The fraud was 
not learned for a considerable period of time, and when the facts were 
brought to light, an action was commenced against the bank to recover 
the amount of the checks, because the signatures were forged. The 
court (two judges dissenting) held the bank to be liable. 


In the Borserine case, supra, an employee of the bank’s depositor 
was charged with the duty of providing checks in payment of the 
purchase price of grain for his employer. He conceived the fraudulent 
scheme of obtaining from the cashier of the company, checks made 
payable to persons who had not sold grain to his employer. He there- 
after signed the names of the payees, and also his own name, and 
cashed the checks at a drugstore operated by Borserine. The checks were 
duly paid by the bank, and the bank was called upon by the drawer 
of the checks for restitution. The bonding company as subrogee, sued 
Borserine, guarantor of all prior endorsements, and he was held to be 
liable. 

Defendant insists that plaintiff was negligent in not definitely ascer- 
taining that Mary L. Beach had signed the contract and note, and is 
therefore, estopped from charging defendant with wrongdoing in cashing 
the check without Mrs. Beach’s genuine signature endorsed thereon. 


Plaintiffs business representative may not have followed good busi- 
ness practice in leaving the contract and note with Howard A. Beach for 
the purpose of obtaining his wife’s signature thereto, yet, such act was 
not of such character as to bring it within the exception of the general 
rule heretofore expressed in American Sash & Door Company v. Com- 
merce Trust Co., supra. Dealing with the question of negligence, that 
court said [832 Mo. 98, 56 S.W.2d 1038): 


“Considering first the defense that the plaintiff was negligent 
in the issuance of the checks. By the overwhelming weight of 
authority the negligence of a depositor which will relieve the 
drawee bank from cashing on a forged indorsement his check 
delivered to one person, but made payable to the order of 
another, must be such as relates to the forgery or its detection 
and the payment of the check, not to the mere mistaken issuance 
thereof. The relation between the bank and the depositor is 
that of debtor and creditor. The bank’s duty to make charges 
against the depositor’s account only on his authentic order and 
genuine indorsements is absolute—contractual. It is not simply 
a question of using due care and of offsetting negligence against 
contributory negligence. To be available as a defense the negli- 
gence of the depositor must be of such nature as to interfere with 
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the bank’s performance of its contract, and in effect amount to a 
representation operating as an estoppel.” 

In that case, the court further quoted with approval what was said 
in Jordan Marsh Co. v. National Shawmut Bank, 201 Mass. 397, 407, 
408, 87 N.E. 740, 743, 22 L.R.A.,N.S., 250: 


“a leading case on the question, is that the ‘negligence of the 
maker is immaterial unless it is of a kind that directly and proxi- 
mately affects the conduct of the banker in the performance of 
his duties’; and further, ‘it seems plain that only negligence which 
is a direct and proximate cause of the payment can be effectual 
in making such a defense.’” 


’ Also the statement in East St. Louis Cotton Oil Co. v. Bank of Steele, 
200 Mo. App. 180, 188, 205 S.W. 96, 99: 


“The negligence of the defendant (plaintiff) should have 
some connection with the forgery or the act of the bank in pay- 
ing the check. In other words, the negligence of the customer or 
drawer should be the proximate cause of the forgery or payment, 
and not the mere possible cause of the forger getting possession 
of the blank check. ... Where the customer is directly con- 
nected with the forgeries, or his negligence is directly connected 
therewith, he cannot recover.” 


Nothing in the admissions or in the evidence reveals any conduct 
on the part of the plaintiff that “connected it with the forgery or the 
act of the bank in paying the check.” The practice of depending upon 
one party to a contract to obtain the signature of the other party is not 
unusual. There is nothing in the record indicating any lack of good 
faith on the part of Beach during the negotiations for the loan; nothing 
had occurred which would lead Ingram to believe Beach would have 
his wife’s signature forged to the note and mortgage. Beach was 
obtaining a substantial loan, and it might have been presumed by 
Ingram that he could at least be relied upon to honestly execute the 
loan agreements. Certainly, in relying upon him to do so, Ingram was 
not guilty of such negligence as to be the proximate cause of the 
forgery or the payment of the check, as defined in the above case. 

Defendant cites section 401.009 RSMo 1949, V.A.M.S., and insists 
that that part of the section which says: “. . . or to a living person not 
intended or entitled to have any interest in it and such fact was known 
to the person making it so payable . . .” renders the check one payable 
to bearer, and under the facts, defeats plaintiffs recovery. Again I 
must disagree with defendant. 

Had Mary L. Beach signed the contract, she would have become 
responsible for carrying out the terms of the loan agreement, and, 
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also, a co-maker of the note. It must, therefore, be assumed that if 
she was to be responsible for the payment of the note, she would 
legally be interested in the proceeds of the check issued for the amount 
of the note, which, under the terms of the agreement, she was to sign. 

The next defense relied upon by the defendant is that the proceeds 
of the loan which was procured upon the presentation of the check, 
went to the very person to whom it was intended to go, and was used 
for the purpose for which the loan was made. Moreover, such loss 
as plaintiff sustained, so far as Mary L. Beach was concerned, was not 
caused by its paying the check without her true signature, but because 
of the forgery of her name to the contract, wherein she agreed to 
become responsible for the payment of the loan, and the forgery of 
her name to the note in which she was to be a co-maker. Although 
denying liability for any loss, defendant admits that plaintiff's loss 
was $10,131.16. 

Had the bank discovered the forged endorsement on the check 
and refused to pay it, probably the plaintiff would have discovered the 
initial fraud in the forgery of her name to the contract which established 
her liability, and the note on which she was a co-maker and was to 
become responsible for its payment, but, under the circumstances, I think 
there could be no greater responsibility upon the bank to detect the 
forgery of the name of Mary L. Beach, than there was upon the plaintiff 
to detect the forgery of her signature upon its basic documents in which 
the liability of the parties for the repayment of the loan was to be 
assumed. 

It must be conceded that the proceeds of the check did go to the 
person to whom the loan was made, and used in the conduct of the 
business or agency, although likely not the specific purpose for which 
it was intended. So far as the evidence reveals, it was never intended 
that Mrs. Beach was to have any part of the loan, or any connection with 
the business. 

The facts with which we are dealing here are quite different from 
those cases where payroll checks are forged, or where forgeries are re- 
sorted to for the purpose of fraudulently obtaining money. Even if Mrs. 
Beach had signed the check, the proceeds would have gone to exactly 
the same person and been used for exactly the same purpose, and the 
plaintiff would still have been faced with the question of a forged 
contract and note in its attempt to force liability against Mrs. Beach. 
No Missouri cases have been cited or found in which the courts dealt 
with a comparable factual situation. 

That brings us to the question of what caused plaintiff's loss, so far 
as Mrs. Beach’s liability is concerned. We must bear in mind that she 
was not a partner in the business, and had nothing to do with its 
operation. The Dodge franchise was obtained in the name of Beach, 
and the agency was operated under the firm name “Howard Motors”; 
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Beach alone executed the chattel mortgage. So far as Mrs. Beach’s 
liability was concerned in the negotiations for the loan, it was to be 
measured by the terms of the contract to be signed by her, and as co- 
maker of the note. It was to these documents, and to them alone, that 
plaintiff could base its right to recover against her. She neither received, 
nor was supposed to receive any part of the money. 

The conclusion is inescapable that plaintiff's inability to impose legal 
liability upon Mrs. Beach resulted from forgery of her signature to the 
documents in which her purported and intended liability was fixed. 
While no Missouri cases have dealt with this problem, almost exactly 
the same state of facts was before the court in Provident Savings Bank 
& T. Co. v. Fifth-Third Union T. Co., 43 Ohio App. 533, 183 N.E. 885, 
886. In that case, the Ritz American Ice Cream Company drew a check 
upon the Fifth-Third Union Trust Company payable to James and Susie 
Eatrides and it was sent to James Eatrides (as was done here). The 
check was paid by the Provident Savings Bank and Trust, stamped 
with its name as an endorser and transmitted through the clearing house 
to the Fifth-Third Union Trust Company, which bank paid it and 
charged it to the account of the Ritz American Ice Cream Co. The 
check was sent to James Eatrides as consideration for a note and chattel 
mortgage which the Ice Cream Company obtained from Eatrides. The 
note and mortgage bore the signature of James and Susie Eatrides, 
and the check when presented to the bank, bore their signatures as 
endorsers. Two years after the payment of the check by the bank, 
the note being unpaid, suit was brought against the makers, and Susie 
Eatrides alleged that her signature on the note and mortgage was a 
forgery, and that she had not endorsed the check. Thus far the facts 
are identical with the present case. 

Immediately upon being notified of the forgery, the Fifth-Third 
Union Trust Company credited the account of the Ice Cream Company 
with the amount of the check and demanded payment from the prior 
endorser under its guarantee. Payment was refused. In holding that 
the prior endorser was not liable, the court stated: 


“What loss has the drawee bank, the Fifth-Third Union Trust 
Company, suffered in the instant case? It claims to have credited 
its depositor with the amount of the check. It can only assert 
such payment as a loss if it was legally forced to make good a 
loss to the depositor. 

“What loss then did the Ritz American Ice Cream Company, 
the depositor, suffer by reason of the forged indorsement upon 
the check? None. Its loss is due to the forgery upon a note 
and mortgage, which prevents it from collecting from the party 
whose name it is claimed was forged. The loss on the note 
and mortgage would have been the same as it would have been 





has hi i lt nase es end hain “ 


a RP a as 6 tte hb 





segrenmetis Meenas 2) tteew wilbien 





FORGED INDORSEMENT 493 


had the check not been indorsed by forgery.” 
That court further stated: 

“We are not concerned with the loss of the Ice Cream Com- 
pany through its own negligence in accepting a forged note and 
mortgage; or that it cannot now collect upon such note and 
mortgage against the responsible maker whose name was forged. 
What we are concerned with is the loss to the Ice Cream Com- 
pany by reason of the forged indorsement upon the check, and, 
exclusive of the note and mortgage, putting them out of con- 
sideration, we cannot see where the Ice Cream Company has 
suffered any loss whatever by reason of the forged indorsement 
upon the check.” 


That is the situation here. Plaintiff's loss resulted from the forged 
endorsement upon the contract and note, and not because of the cashing 
of the check, the proceeds of which went to the very person for whom 
the loan was intended. For that reason, it is my conclusion that the 
plaintiff is not entitled to recover. 


Judgment entry in accordance herewith, may be submitted within 
ten days. 





Bank Which Inadvertently Pays Stopped Check 
Cannot Recover From Payee 


Almost all of the cases concerning stop payment orders deal 
with the rights of banks and their customers after checks have 
been paid contrary to stop payment orders. Recently, how- 
ever, a somewhat different case has been decided. It involves 
the rights of the bank against the payee of a check which was 
inadvertently paid after a stop payment order had been given 
to the bank by the drawer of the check. The bank brought 
suit against the payee for the amount of the check on the grounds 
that it had been paid “through a mistake of fact” and that the 
issuance and delivery of the check by the drawer created no 
rights in the payee’s favor against the bank. 

Both a lower court and the appellate court ruled against the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1476. 
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bank. It reasoned that the mistake of fact alleged by the bank 
was not sufficient to support a claim against the payee who 
had a legal right to present the check and demand payment 
since he had no knowledge that he was not entitled to receive 
payment of the check. Further, the court ruled, having been 
paid by the bank, the payee was not, on the basis of facts 
alleged in the bank’s complaint, required to repay the bank 
and “thus be relegated to the necessity of litigating with the 
drawer to recover the amount of the check.” First National 
Bank of Chicago v. Molesky, Appellate Court of Illinois, 146 
N.E.2d 707. The opinion of the court is as follows: 


FEINBERG, J.—Plaintiff appeals from an order and judgment which 
sustained defendant’s motion to strike the complaint and to dismiss 
the action for alleged failure to state a cause of action. The sufficiency 
of the complaint is the only question presented upon this appeal. 

The pertinent averments of the complaint are: 


“Plaintiff's claim is for $450.76, which sum was paid to defen- 
dant on December 27, 1955 by a mistake of fact to-wit: 

“On December 22, 1955 Plaintiff's customer, W. C. Lukey, Jr. 
issued his check No. 1415 drawn on the Plaintiff, payable to the 
Defendant in the amount of $450.76. 

“On December 27, 1955 Mr. W. C. Lukey, Jr. revoked his 
order to pay and stopped payment on said check. Subsequent 
thereto, on December 27, 1955, said check was presented to 
plaintiff and through mistake of fact was paid. 

“The Defendant has wholly neglected and refused to return 
the money received by him although Plaintiff demanded pay- 
ment thereof.” 

Plaintiff contends that the mere issuance and delivery of the check 
by the drawer to defendant created no rights in payee’s favor against the 
bank, relying upon the Negotiable Instruments Acct, IIl.Rev.Stat.1955, Ch. 
98, § 210, which reads: 

“A check of itself does not operate as an assignment of any 
part of the funds to the credit of the drawer with the bank, and 
the bank is not liable to the holder, unless and until it accepts 
or certifies the check.” 

When the check was presented by the payee, plaintiff accepted it and 
paid it. It now claims that the payment was by a mistake of fact, and 
cites Gordon v. Johnson, 186 Ill. 18, 57 N.E. 790, and 40 Am.Jur., p. 844, 
in support of its claim. We do not regard the facts alleged in the 
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complaint as constituting a mistake of fact of the character involved in 
the cases cited by plaintiff. 

There is no averment of fact in the complaint which would charge 
defendant with knowledge that at the time of the presentation of the 
check and payment thereof, he was not entitled to receive payment. 
Upon the face of the averments in the complaint, the payee had a legal 
right to present the check to plaintiff, demanding payment. Having 
been paid by plaintiff, the complaint is not sufficient to require defen- 
dant to repay to the bank the amount of the check and thus be relegated 
to the necessity of litigating with the drawer to recover the amount 
of the check. 

The judgment is correct and is affirmed. 

Affirmed. 

KILEY, P. J., and LEWE, J., concur. 





Court Again Overrules Assessor’s Valuation of 
Bank Property 


In a case almost identical to Appeal of National Bank of 
Tulsa, 312 P.2d 495 which was set forth in full in the February 
1958 Banxinc Law Journat (Page 125), the Supreme Court 
of Oklahoma has again upheld the evaluation of bank property 
for valorem tax purposes made by a district county court where 
such evaluation was considerably different from that of the 
assessor as approved by the county equalization board. The 
facts were simply that the assessor raised the evaluation of 
the bank’s property for two years and the bank protested to the 
equalization which denied the protest for one year and modified 
the assessor's action for the other year. The bank appealed to 
the district court of Tulsa County which, upon a new trial of 
the facts, determined that the value of the property for tax 
purposes was lower than determined by the assessor. 

When the assessor appealed the court ruled that the judg- 
ment of the district court would not be vacated for insufficiency 
of evidence to support it where the judgment was not against 


NOTE-For similar decisions see B. L. J. Digest (Fifth Edition) § 1531. 
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the clear weight of the evidence. Appeal of the National Bank 
of Commerce of Tulsa, Supreme Court of Oklahoma, 316 P.2d 
175. 

Because of the similarity of this case with the previous case, 
cited above, only the Syllabus by the Court will be reprinted 
below: 













Syllabus by the Court. 


1. A party in an appeal from an order of the county equalization 
board to the district court, who has filed the written notice of appeal pro- 
vided for by 68 O.S.1951 § 15.42 cannot be deprived of his appeal by 
failure of the county clerk to make the required transcript and to file 
the same with the district court clerk or deliver the same to appellant for 
such filing within the time fixed in said statutory provision. 

2. Where, pending on appeal to the district court from an order 
of the county equalization board fixing the assessed valuation for 1953 : 
tax purposes, the county assessor, without notice to the taxpayer, in- 
creases the valuation for 1954 above the assessed valuation for the year 
1952, the taxpayer was permitted by 68 O.S.1951 § 15.41 to file a pro- 
test to such assessment at any time prior to the adjournment of the board. 

8. By sec. 257, O.S.1931, 12 Okl.St.Ann. § 79, trial courts are vested 
with wide discretion in consolidating different causes. 

4. In assessing property for ad valorem tax purposes, uniformity 
and equality required by the 14th Amendment to the Federal Constitu- 
tion takes precedence over the requirement of Art. X, sec. 8 of the | 
Oklahoma Constitution that property be assessed “at its fair cash value” 
where compliance with both provisions is impossible. 

5. In a trial de novo in the district court on appeal from the 
decision of the county equalization board denying a protest to the 
assessed valuation of taxable property as fixed by the county assessor, 
the issues to be tried are those raised by the protest filed with said board. 

6. Ina trial de novo in the district court on appeal from the decision 
of the county equalization board denying a protest to the assessed valua- 
tion of taxable property fixed by the county assessor, the burden of 
proof rests upon the protestant because he is the party seeking affirmative 
relief. 

7. The judgment of the district court fixing the assessed valuation of 
property for ad valorem tax purposes, rendered on appeal and trial de 
novo from an order of the county equalization board denying taxpayer's 
protest to assessed valuation thereof as fixed by the county assessor, will 
not be vacated by this court on appeal for insufficiency of evidence to 
support it where said judgment is not against the clear weight thereof. 
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Bank Unable to Void Lease by Resorting to Federal 
Statutes 


In a case which makes good reading mostly because it is so 
unbelieveable, a federal district court has ruled on the subject 
of who may resort to certain of the federal statutes when a na- 
tional bank allegedly acts outside the scope of its powers. Suit 
was brought against a bank by stockholder Brodsky to invali- 
date an annual meeting of the bank. Brodsky and three as- 
sociates owned the land and building leased and occupied by 
the bank and when this suit was instituted the bank counter- 
claimed to have the court disaffirm the lease. Brodsky with- 
drew his complaint but the bank, which had leased the premises 
on very unfavorable terms pursued its counterclaim hoping to 
have the lease voided. 

The court made several rulings of interest. It ruled that 
there was no ground on which the invalidity of the lease could 
be asserted against Brodsky since the bank had made the lease 
originally with another party who later sold the property to 
Brodsky and his associates subject to the lease. Moreover, both 
the mortgagee of the property and Brodsky’s co-tenants were 
indispensible parties to a suit which would result in the relief 
asked for by the bank. 

But more important, the bank asserted as grounds for in- 
validating the lease the arguments that it was illegal and was 
not within the power of the bank to have made because of two 
different sections of Title 12 of the United States Code. Re- 
garding the first, the court simply ruled that the bank had made 
the lease and despite the fact that its terms were unfavorable 
to the bank, there were no grounds for invalidating it. 

In regard to the federal statutes, 12 U.S.C. Secs. 29 and 
371d, the court ruled that even if the bank’s entry into the lease 
was ultra vires, that is, beyond its corporate power, only the 
Comptroller of the Currency has the ability under these statutes 
to question the propriety of the transaction. The counterclaim 
of the bank was dismissed. Brodsky v. The Perth Amboy Na- 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 902. 
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tional Bank, United States District Court, D. New Jersey, 156 
F.Supp. 316. The opinion of the court is as follows: 


WORTENDYKE, D.J.—In his complaint, filed in this action on May 
14, 1956, plaintiff, a New York resident, and owner of certain shares of 
the capital stock of the defendant national bank, having its principal 
office in New Jersey, prayed that this Court adjudicate the invalidity of 
proceedings of the annual meeting of defendant's stockholders, held on 
January 10, 1956, and the election of directors thereat, and that this Court 
order a new election of directors and direct that the plaintiff be per- 
mitted to vote his shares of stock at such new election. The defendant 
duly answered the complaint and incorporated in its answer a counter- 
claim against plaintiff and others not parties to the suit. 

It was thereafter reported to the Court by counsel for the parties 
that the cause or causes of action, if any, alleged in the complaint had 
been relinquished and withdrawn. The case, therefore, proceeded to 
trial upon the counterclaim and plaintiff's answer thereto. 

For convenience in reference, the defendant-counterclaimant will be 
hereinafter referred to as the Bank and the plaintiff as Brodsky. Brodsky 
is one of four tenants-in-common of the fee of the real estate’ who 
acquired title thereto by mesne conveyances from the Bank’s lessor, for 
value, and in reliance upon the representation, by their immediate pre- 
decessor in title, as well as by the Bank itself, that the lease here in 
question was a valid and subsisting estate in the premises. The Bank 
has been paying rent regularly in accordance with the terms of the 
lease, but now seeks to be relieved of its obligations thereunder from 
the date upon which its counterclaim was filed. 

The counterclaim with which we are here concerned embodied five 
counts, the first three of which have been dismissed upon Brodsky’s 
motion. This opinion embodies the Court’s decision upon Brodsky’s 
motion to dismiss the fourth and fifth counts of the counterclaim, which 
was made and argued at the close of the evidence for the Bank, and 
decision thereon then reserved to permit the parties to file briefs. 

The critical question presented for determination is whether the 
Bank may disaffirm, as of June 18, 1956 (the date upon which its answer 
and counterclaim were filed), the lease made by the Bank on July 15, 
1954, of a certain office building in which the Bank maintains its business 
office. ; 

The evidence before the Court when the Bank rested its case may be 
generally summarized as follows: 

In the year 1938 the Bank acquired title to the building and its 


re on 46:3—17; Mandebaum v. Weiss, App.Div., 1950, 11 N.J.Super. 27, 77 
498. 
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curtilage for the sum of $500,000 by deed of conveyance from Frank 
Van Syckle and wife, dated February 16, 1938. 

The Bank had theretofore, and has continuously ever since, occupied 
the ground floor and its mezzanine for its banking offices, together with 
the basement for vault space, and rented the remaining floors of the ten 
story building to various corporate tenants. The reasonable rental value 
of the portion of the building occupied by the Bank for its banking 
business was estimated at $18,000 per annum, as of July 2, 1954. 

As of December 31, 1953, the entire building and land was carried 
on the books of the Bank at $429,349.58. As of the same date, the 
Bank’s financial statement to the Comptroller of the Currency showed a 
capital surplus of $500,000 and undivided profits of $838,103.84. 

From 1930 to January 1954, the President of the Bank owned or 
controlled 90% of its issued and outstanding stock, which he sold, in 
that month, to Post Publishing Company. He continued in his capacity 
as President, and as a member of the Board of Directors until July 
of that year. His resignation, together with those of certain other mem- 
bers of the Board of Directors of the Bank, followed his disapproval of 
a proposal submitted by the new controlling stockholder, that the Bank 
sell its land and building for a price of $800,000 and take back a lease 
of the entire premises at an annual net rental of $80,000, the lessee 
paying all maintenance and operating charges against the demised 
premises. The transaction was accordingly duly authorized by vote of 
the new Board of Directors. The former President's disapproval of the 
transaction was based upon his belief that the rent obligation, as well 
as the purchase price, was excessive because of the large proportion 
of vacancies in the building, and also because the limited portion of 
the building occupied by the Bank for its banking purposes did not, in 
his opinion, justify its assumption of maintenance and operating charges 
for the entire building in addition to the amount of net rent which it 
became obligated to pay under the lease. 

After the transaction had been consummated and the parties thereto 
had performed under the terms of the lease for several months, Brodsky 
entered into a contract, dated December 29, 1954, to purchase the real 
estate, subject to the lease, and that contract was consummated in a 
conveyance to Brodsky and his three associates as tenants-in-common. 

There is no evidence tending to show (a) that the Comptroller of 
the Currency was advised of the criticized transaction or (b) that he 
either approved or disapproved thereof. The evidence is also barren 
of any basis for finding that Brodsky, or any of his co-tenants, had 
anything to do with the suggestion or consummation of the sale and 
lease-back transaction. I am unable to find any ground or theory upon 
or under which invalidity of the leasehold can properly be asserted 
against Brodsky or his co-tenants by the Bank in this action. Indeed, 
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plaintiffs co-tenants, as well as the holder of the mortgage which was 
placed upon the real estate after the lease was executed, would be 
indispensible parties respondent to the relief sought by the Bank in this 
case. Federal Rules of Civil Procedure, Rule 9(a), 28 U.S.C.; Niles- 
Bement-Pond Co. v. Iron Moulders’ Union, Local No. 68, 1920, 254 
U.S. 77, 41 S.Ct. 39, 65 L.Ed. 145; Metropolis Theater Co. v. Barkhausen, 
7 Cir., 1948, 170 F.2d 481; Calcote v. Texas Pac. Coal & Oil Co., 5 Cir., 
1946, 157 F.2d 216. The absence of such indispensible parties compels 
dismissal of the entire counterclaim. Martucci v. Mayer, 3 Cir., 1954, 
210 F.2d 259. 

The motion addressed to the fourth and fifth counts of the counter- 
claim, however, should also prevail upon the merits. 

The fourth count of the counterclaim, after alleging the “sale and 
lease back” transaction, and tracing the title to the real estate into 
Brodsky and his tenants-in-common, charges that the fair market value 
of the Bank's leasehold interest would not exceed $50,000 per annum, 
and that the fair market value of the portion of the building occupied 
and used by the Bank for its banking business does not exceed $24,000 
per annum. It alleges that the net rental which has been paid by the 
Bank to the landlord is $55,000 per annum after deducting from the 
$80,000 per annum amount of rent reserved the receipts from other 
tenants in the building, less the cost of maintenance and operation 
assumed by the Bank under the lease. Upon these figures the Bank 
contends that it has suffered annual damage in the approximate amount 
of $35,000. Charging that the lease agreement was illegal, the Bank 
prays that this Court declare the agreement null, void and of no effect 
and that the Bank be awarded damages in the amount of $35,000 against 
Brodsky and his co-tenants. 

The fifth count charges that the Bank’s entry into the lease was 
ultra vires, and seeks similar adjudicative relief and damages. 

In contending for the invalidity of the lease and as a basis for its 
assertion that the Bank’s entry into the lease was ultra vires, reliance 
is placed upon the construction of 12 U.S.C.A. § 29? by the Ninth Circuit 
Court of Appeals in Houston v. Drake, 1938, 97 F.2d 863. 

Brodsky argues, however, that if the Bank’s entry into the lease 
exceeded the authority delegated by Section 29, only the Comptroller 
of the Currency may question the propriety of the transaction and relies 
upon the construction accorded to the statutory section in Brown v. 
Schleier, 9 Cir., 1902, 118 F. 981, affirmed, 1904, 194 U.S. 18, 24 S.Ct. 
558, 48 L.Ed. 857, and subsequent interpretive decisions. 

212 US.C.A. § 29. 

“A national banking association may purchase, hold, and convey real estate for 

the following purposes, and for no others: 


“First. Such as shall be necessary for its accommodation in the transaction 
of its business.” 
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The Bank may not here question the validity of the lease. It has 
estopped itself by its solemn execution and recognition of the instrument 
in which the lease agreement is embodied. The Bank, “having assumed 
by entering into the contract (of lease) . . . to have the requisite power, 
both parties (to the contract) are estopped to deny it.” Whitney v. 
Wyman, 1879, 101 U.S. 392, 397, 25 L.Ed. 1050. The Bank has reaffirmed 
the validity of the lease in its letter of April 1, 1955. If the Bank is 
estopped, as to the lessor, the efficacy of the estoppel to protect lessor’s 
grantees (including plaintiff and his co-tenants), who purchased the fee 
of the reversion for value and in reliance upon the existence and validity 
of the lease, becomes the more conclusive. That the former president 
and some of its directors did not consider the sale-and-lease-back trans- 
action advantageous to the Bank will not, in the absence of fraud or 
mistake, justify a rescission, cancellation or termination of the lease, 
nor a recovery by the Bank of rent money paid thereunder. If the 
Bank’s entry into the transaction was ultra vires under 12 U.S.C.A. 
§ 29, the Bank may not relieve itself of its commitment thereunder. 
Only the sovereign may be heard to object thereto. Kerfoot v. Farmers’ 
& Merchants’ Bank, 1910, 218 U.S. 281, 286, 31 S.Ct. 14, 54 L.Ed. 1042; 
National Bank v. Whitney, 1880, 103 U.S. 99, 108, 26 L.Ed. 443; Union 
National Bank v. Matthews, 1878, 98 U.S. 621, 25 L.Ed. 188. In Kerfoot 
the action was brought by the administrator and sole heir of the deceased 
grantor in a deed to a national bank, to set aside the conveyance “upon 
the ground that under . . . [the] statutes of the United States . . ., 
relating to national banks, the bank was without power to take the 
property.” In reaching its conclusion that the deed was effective to pass 
title to the bank, the Supreme Court (218 U.S. at page 286, 31 S.Ct. at 
page 14) used the following language: 


“But while the purpose of this transaction was not one of those 
described in the statute for which a national bank may purchase 
and hold real estate, it does not follow that the deed was a nullity, 
and that it failed to convey title to the property. 

“In the absence of a clear expression of legislative intention to 
the contrary, a conveyance of real estate to a corporation for a 
purpose not authorized by its charter is not void, but voidable, 
and the sovereign alone can object. Neither the grantor nor his 
heirs nor third persons can impugn it upon the ground that the 
grantee has exceeded its powers.” 


Recognition of the foregoing principle is disclosed in Noel Estate v. 
Commercial National Bank in Shreveport, 5 Cir., 1956, 232 F.2d 483 and 
in Langham’s Estate v. American National Bank of Beaumont, Texas, 
5 Cir., 1948, 165 F.2d 968. That principle governs the case at bar. Vid 
et., Brown v. Schleier, supra. Houston v. Drake, supra, relied on by 
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the Bank does not reject the foregoing principle. It is factually dis- 
tinguishable from the present case. It held that the liquidator of an 
insolvent national bank might disaffirm the unexecuted portion of a 
99-year lease on property not occupied by the bank. The lease in that 
case covered premises occupied by a bank other than that represented by 
plaintiff as liquidator. The original lessee bank transferred its assets, 
less the lease, to plaintiff's bank, and the latter assumed all the obliga- 
tions and liabilities of the former. Lessee bank gave its assignee an 
option to take over the lease. This option was exercised by an agreement 
of assignment to which the owner of the premises, the original lessee and 
plaintiff's (assignee) bank were parties. By the terms of this agreement the 
landlord reduced the rent reserved by the lease and plaintiff's bank agreed 
to assume the lease obligations as so modified. The assignor bank relied 
on Brown v. Schleier, supra, to support the validity of the lease assign- 
ment and of the assignee’s assumption of liability thereunder, but the 
court refused to accept the Brown case as a precedent because (as stated 
in the opinion, 97 F.2d at page 865) “the difficulty with these proposi- 
tions is that there is no showing that the (assignee) Bank intended to 
use this property for the transaction of its business. On the contrary, 
the evidence shows that the (assignee) Bank owned the premises in 
which it was conducting its business and occupied them except for a 
period of nine months when it moved temporarily (emphasis supplied) 
to the leased premises in order to permit the construction of a new 
building on its property.” The same circuit court distinguished the 
Houston case in Frank v. Giesy, 9 Cir., 1941, 117 F.2d 122, in sustaining 
the validity of a lease under which a national bank assumed liability 
upon consolidation with the original lessee bank. The Court in the 
Frank case said (at page 125) that “the lease did not become ultra vires 
simply because the lessee, upon its consolidation with another bank, no 
longer occupied the leased premises” (citing Brown v. Schleier, supra). 
As against Brodsky, in any event, the Bank has estopped itself to impugn 
the validity of the lease, and only the Comptroller of the Currency may 
assert that it was ultra vires the Bank. 


The Bank also contends in this case that the Bank’s entry into the 
lease was ultra vires under 12 U.S.C.A. § 871d*, because the leasehold 
constitutes an investment in bank premises aggregating in excess of the 
capital stock ($500,000) of the Bank. The Bank argues that the limita- 
tion prescribed in the quoted section has been exceeded because (in 
the language of its brief) “the liabilities incurred under the lease were 


312 US.C.A. § 871d. 

“No national bank, without the approval of the Comptroller of the Currency, . . . 
shall (1) invest in bank premises, . . . if the aggregate of all such investments and 
loans, together with the amount of any indebtedness incurred by any such corpora- 
tion which is an affiliate of the bank, as defined in section 22la of this title, will 
exceed the amount of the capital stock of such bank.” 
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$80,000 times 21 years, plus all of the other carrying charges for each 
year.” In the year 1954 alone these charges were stated to be $56,000. 
Brown v. Schleier, supra, holds adversely to this contention. The 
Court of Appeals in Brown said (118 F. at page 985): 


“We are furthermore of the opinion that the lease in con- 
troversy was not invalid because the gross rents payable during 
the term would have amounted to a sum exceeding $300,000, which 
was the amount of the bank’s original capital. The gross rents 
that were to accrue and would have accrued at intervals during 
the 99-year term, if the lease had not been surrendered or can- 
celled, do not, in our judgment, constitute an indebtedness, 
within the fair intent and meaning of (the limiting statute).” 


For the same reason Section 82 of Title 12 of the United States Code 
Annotated does not afford the Bank an effective defense against its 
continuing liability under the lease. 

Further, as already indicated with respect to 12 U.S.C.A. § 29, the 
statement that only the sovereign may be heard to object to a transaction 
apparently in conflict with statutory regulations where a bank seeks to 
exercise its powers, is equally applicable to these two sections, it being 
the exclusive function of the Comptroller of the Currency to enforce 
such regulations. Inland Waterways Corp. v. Young, 1940, 309 U.S. 
517, 524, 60 S.Ct. 646, 84 L.Ed. 901; Cooper v. O’Connor, 1938, 69 App. 
D.C. 100, 99 F.2d 185, 118 A.L.R. 1440. 

Judgment will be entered in favor of the plaintiff, Irving Brodsky, 
dismissing the counterclaim of defendant, The Perth Amboy National 
Bank. Submit order. 


PRESENTMENT TO CORPORATE MAKER AFTER 
TERMINATION OF BUSINESS IS NECESSARY TO 
CHARGE INDORSERS 


The highest court in Connecticut has ruled that indorsers 
of a note could not be held liable on the note where there had 
been no presentment at maturity. The payee of the note claimed 
that presentment had been impossible because the maker, a 
corporation, was not in existence on the day the note fell due. 
The court ruled that the corporation was in existence although 
it had terminated its business activities. Since it was still in 
existence, presentment was necessary to charge the indorsers 
under the state statute. See Gargiulo v. Eastern Auto Sales, 
Inc., et al., Supreme Court of Errors of Connecticut, 183 A.2d 
148. 
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Bank Prevails Over Surety in Government 
Contract Case 


A contractor entered into a number of contracts with the 
federal government and arranged to have the plaintiff stand as 
surety on various performance and payment bonds pertaining 
to these government contracts. The contractor's agreement of 
indemnity with the surety company assigned all rights in the 
government contracts and all payments to the surety in the 
event of default. A short time later the contractor assigned one 
of the government contracts to the defendant bank as security 
for a loan of $25,000. Notice of the assignment was given to 
the surety which acknowledged the assignment and simul- 
taneously reserved all of its rights and priorities. 

Before the contractor completed some of his contracts he 
began to have financial difficulties. Because of this the surety 
arranged to have the contractor write the defendant bank and 
indicate that no funds were to be withdrawn from the contrac- 
tor’s account without the signature of two of the surety’s repre- 
sentatives. The surety company was obliged to complete the 
contractor's job under the particular contract in question. After 
the bank had received the letter the contractor came into the 
bank with a check to his order from the government. He asked 
the bank to deduct from the check the amount he owed it on 
the loan and to credit the balance to his account. This was 
done by the bank and later the surety brought suit for the 
amount that had thus been paid to the bank. 

The court, drawing heavily on the case of Kane v. First Na- 
tional Bank of El Paso, Texas, 56 F.2d 534, ruled in favor of the 
bank. That case indicated that “The contractor's banker may 
receive such checks and is not bound to see to their application, 
nor to ascertain the state of the contractor's account with each 
contract; nor, if he knows it, need he govern himself in any 
wise with reference thereto.” In addition to this reasoning 
which the court applied directly in the subject case, the court 
ruled that under 41 U.S.C.A. Sec. 15 the assignment to the 
surety was invalid and therefore gave the surety no priority 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 95. 
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to the funds which were not part of the completion reserve held 
under the government contract. United States Casualty Com- 
pany v. First National Bank of Columbus, United States District 
Court, M.D. Georgia, 157 F.Supp. 789. The opinion of the 
court is as follows: 


BOOTLE, D.J.—-T. H. Pearce Company, a contractor, hereinafter 
called Pearce, entered into a number of construction contracts with the 
United States Government. Plaintiff, a surety company, executed per- 
formance and payment bonds covering these contracts, as required by 
40 U.S.C.A. §270a. Pearce executed, on or about September 1, 1952, 
a contract bond application and a contractor’s agreement of indemnity, 
under which, in general, it agreed to indemnify plaintiff against any loss 
or liability incurred by plaintiff under said bonds and assigned, trans- 
ferred and conveyed to plaintiff all rights in the contracts and all pay- 
ments and retained percentages due and payable at the time of breach 
or default in the contracts, or that might thereafter become due and 
payable. 

The earliest dated bond here pertinent was executed October 7, 
1952, covering work under Government contract DA-01-076-ENG-1358, 
which contract was, on April 1, 1953, assigned by Pearce to the defendant 
bank. Notice of this assignment was given to plaintiff and plaintiff 
acknowledged said notice, in its acknowledgment reserving all of its 
“rights, equities or priorities whether by agreement, subrogation or 
common or statute law.” This contract was used by defendant as 
collateral for a loan to Pearce made August 14, 1953 and paid September 
11, 1953. It was in accordance with the intention of both Pearce and 
the defendant used also as collateral for all other loans made by 
the defendant bank to Pearce in connection with the performance by 
Pearce of all of said Government contracts. Pearce had a loan account 
with defendant bank active from September 3, 1952 to May 21, 1954 
involving a number of loans and renewals in substantial amounts. The 
last new loan was made on December 14, 1953 in the amount of $80,000. 
This note was renewed several times, the last renewal being on or about 
May 5, 1954, in the amount of $25,000. On May 12, 1954, Pearce made 
a payment of $10,000, and on May 14, 1954, a payment of $4,000, leaving 
a balance of $11,000. 

In late 1953, or early 1954, the exact time not being definitely shown 
by the record in this case, Pearce found himself in financial difficulties 
and unable to meet his obligations under said contracts, including con- 
tract DA-01-076-ENG-1358. Plaintiff, as surety on bonds executed for 
Pearce, became obligated for completion of the contracts and pay- 
ment for claims of labor and materials. On May 14, 1954, as further 
protection for plaintiff in addition to that provided under the bond 
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Bank Prevails Over Surety in Government 
Contract Case 


A contractor entered into a number of contracts with the 
federal government and arranged to have the plaintiff stand as 
surety on various performance and payment bonds pertaining 
to these government contracts. The contractor's agreement of 
indemnity with the surety company assigned all rights in the 
government contracts and all payments to the surety in the 
event of default. A short time later the contractor assigned one 
of the government contracts to the defendant bank as security 
for a loan of $25,000. Notice of the assignment was given to 
the surety which acknowledged the assignment and simul- 
taneously reserved all of its rights and priorities. 

Before the contractor completed some of his contracts he 
began to have financial difficulties. Because of this the surety 
arranged to have the contractor write the defendant bank and 
indicate that no funds were to be withdrawn from the contrac- 
tor’s account without the signature of two of the surety’s repre- 
sentatives. The surety company was obliged to complete the 
contractor's job under the particular contract in question. After 
the bank had received the letter the contractor came into the 
bank with a check to his order from the government. He asked 
the bank to deduct from the check the amount he owed it on 
the loan and to credit the balance to his account. This was 
done by the bank and later the surety brought suit for the 
amount that had thus been paid to the bank. 

The court, drawing heavily on the case of Kane v. First Na- 
tional Bank of E] Paso, Texas, 56 F.2d 534, ruled in favor of the 
bank. That case indicated that “The contractor’s banker may 
receive such checks and is not bound to see to their application, 
nor to ascertain the state of the contractor’s account with each 
contract; nor, if he knows it, need he govern himself in any 
wise with reference thereto.” In addition to this reasoning 
which the court applied directly in the subject case, the court 
ruled that under 41 U.S.C.A. Sec. 15 the assignment to the 
surety was invalid and therefore gave the surety no priority 


NOTE-For similar decisions see B. L. J. Digest (Fifth Edition) § 95. 
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to the funds which were not part of the completion reserve held 
under the government contract. United States Casualty Com- 
pany v. First National Bank of Columbus, United States District 
Court, M.D. Georgia, 157 F.Supp. 789. The opinion of the 
court is as follows: 


BOOTLE, D.J.—T. H. Pearce Company, a contractor, hereinafter 
called Pearce, entered into a number of construction contracts with the 
United States Government. Plaintiff, a surety company, executed per- 
formance and payment bonds covering these contracts, as required by 
40 U.S.C.A. §270a. Pearce executed, on or about September 1, 1952, 
a contract bond application and a contractor's agreement of indemnity, 
under which, in general, it agreed to indemnify plaintiff against any loss 
or liability incurred by plaintiff under said bonds and assigned, trans- 
ferred and conveyed to plaintiff all rights in the contracts and all pay- 
ments and retained percentages due and payable at the time of breach 
or default in the contracts, or that might thereafter become due and 
payable. 

The earliest dated bond here pertinent was executed October 7, 
1952, covering work under Government contract DA-01-076-ENG-1358, 
which contract was, on April 1, 1953, assigned by Pearce to the defendant 
bank. Notice of this assignment was given to plaintiff and plaintiff 
acknowledged said notice, in its acknowledgment reserving all of its 
“rights, equities or priorities whether by agreement, subrogation or 
common or statute law.” This contract was used by defendant as 
collateral for a loan to Pearce made August 14, 1953 and paid September 
11, 1953. It was in accordance with the intention of both Pearce and 
the defendant used also as collateral for all other loans made by 
the defendant bank to Pearce in connection with the performance by 
Pearce of all of said Government contracts. Pearce had a loan account 
with defendant bank active from September 3, 1952 to May 21, 1954 
involving a number of loans and renewals in substantial amounts. The 
last new loan was made on December 14, 1953 in the amount of $80,000. 
This note was renewed several times, the last renewal being on or about 
May 5, 1954, in the amount of $25,000. On May 12, 1954, Pearce made 
a payment of $10,000, and on May 14, 1954, a payment of $4,000, leaving 
a balance of $11,000. 

In late 1953, or early 1954, the exact time not being definitely shown 
by the record in this case, Pearce found himself in financial difficulties 
and unable to meet his obligations under said contracts, including con- 
tract DA-01-076-ENG-1358. Plaintiff, as surety on bonds executed for 
Pearce, became obligated for completion of the contracts and pay- 
ment for claims of labor and materials. On May 14, 1954, as further 
protection for plaintiff in addition to that provided under the bond 
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application and indemnity agreement, a “joint control agreement” was 
executed by Pearce under which he assigned to plaintiff all payments 
including retained percentages “to become due under said contracts” 
meaning the several contracts referred to in said joint control agree- 
ment including contract DA-01-076-ENG-1358. 

Also, on May 14, 1954, Pearce addressed a letter to defendant, as 
follows: 


“The First National Bank 
Columbus, Georgia 
“Gentlemen: ; 
“This letter is written to you for the purpose of advising that 
no funds are to be withdrawn from the account of T. H. Pearce | 
Co., without the signature of T. H. Pearce and in addition thereto 
that of Edward E. Dorsey or James N. Frazer, whose signatures | 
appear below. 
“This instruction is irrevocable and is to remain in full force 
and effect until Edward E. Dorsey or James N. Frazer advises 
you in writing to the contrary. 
“This letter of instruction is not applicable to those checks 
listed on a separate sheet attached hereto; the listed checks 
are to be paid directly upon their receipt. 
“Please acknowledge receipt of this request both to the under- 
signed and to Edward E. Dorsey and James N. Frazer, 1130 
Citizens and Southern Bank Building, Atlanta, Georgia. 
“T. H. Pearce Company 
“By /s/ T. H. Pearce 
“President 
“/s/ Edward E. Dorsey 
Edward E. Dorsey 
“/s/ James N. Frazer 
James N. Frazer” 


Receipt of the above letter was acknowledged by defendant by its 
letter of May 17, 1954, as follows: 


“Mr. Edward E. Dorsey, and 
“Mr. James N. Frazer 
“1130 Citizens and Southern Bank Bldg. 
“Atlanta, Georgia 
“Dear Mr. Dorsey and Mr. Frazer: 

“We have been advised by Mr. T. H. Pearce, Sr. that either 
of you is authorized to sign checks with him against the T. H. 
Pearce Co. and we are not to pay checks on that account unless 
they bear the signatures of Mr. Pearce and one of you. We will 
be governed accordingly. 
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“Yours very truly, 
“/s/ W. F. Pearce 
“W. F. Pearce 
“Vice President” 


On May 19, 1954, Mr. James N. Frazer and Mr. Edward E. Dorsey 
conferred with Mr. H. K. Park and Mr. W. F. Pearce, officers of defen- 
dant, at defendant's bank in Columbus, Georgia, and discussed the 
mechanics of handling the T. H. Pearce Co. account. The record does 
not disclose what was said at that conference, the plaintiff having 
stated in answer to defendant's interrogatories that it is unable to set 
forth the exact statements made by each individual at that conference. 

The W. F. Pearce, Vice President of defendant, is not related to 
T. H. Pearce, President of Pearce. On May 21, 1954, T. H. Pearce, 
President of Pearce, came into the defendant bank with a Government 
check payable to Pearce in the amount of $83,748.31. He told W. F. 
Pearce, Vice President of defendant, that he owed the bank the balance 
of $11,000 principal, plus interest, which he would like to pay. He asked 
the bank to deduct the $11,000 plus interest from the Government check 
and credit the balance to the account of Pearce. The bank carried out 
his instructions and applied the sum of $11,000 plus interest to pay the 
balance due on the renewal note of May 5th. The interest item amounted 
to $51.17. 

On August 8, 1954, plaintiff caused to be sent to defendant the 
following letter: 


“First National Bank 
“Columbus, Georgia 

“Re: T. H. Pearce Co. 
“Gentlemen: 

“We represent the United States Casualty Company and the 
New Amsterdam Casualty Company which are the surities on 
various performance and labor and material bonds which T. H. 
Pearce Co. has given to various agencies of the United States of 
America. 

“We are informed that on or about May 21, 1954, Mr. Pearce 
paid to you, or there was deducted from his account in your bank 
$11,000.00, received from a construction job upon which the 
United States Casualty Company was surety. 

“This is to advise you that neither the United States Casualty 
Company nor the New Amsterdam Casualty Company acquiesce 
in this payment. 

“Mr. Pearce has furnished us with a photostatic copy of a 
‘Notice of Assignment’ dated April 1, 1953, stating that Contract 
No. DA-01-076-ENG-1358 has been assigned to your bank, and 
this notice makes reference to a true copy of the instrument of 
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assignment attached thereto; unfortunately, the instrument of 

assignment was not furnished us. We will appreciate it if you 

will furnish us with a copy of the assignment for our information. 
“Very truly yours, 

“Powell, Goldstein, Frazer & Murphy 

“By: /s/ Edward E. Dorsey 

“Edward E. Dorsey” 


On or about January 12, 1955, defendant received a Government 
check in the amount of $49,228.28, payable to defendant as assignee of 
Pearce representing payment under Government contract No. DA-01- 
076-ENG-1358, which had been assigned to defendant by Pearce as 
collateral as aforesaid. On January 12, 1955, defendant endorsed and 
forwarded this check to plaintiff. The check was received by plaintiff 
on January 18, 1955, at which time plaintiff wrote defendant as follows: 


“Mr. W. F. Pearce, Vice-President 
“First National Bank of Columbus 
“Columbus, Georgia 

“Dear Mr. Pearce: 

“This will acknowledge receipt of your letter of January 12, 
1955, enclosing check drawn on the Treasury of the United States 
for $49,228.27 payable to the First National Bank and endorsed by 

ou. 
‘ “We appreciate very much your courtesy and cooperation in 
this matter. 
“Very truly yours, 
“Powell, Goldstein, Frazer & Murphy 
“By: /s/ Edward E. Dorsey 
“Edward E. Dorsey” 


On October 8, 1955, plaintiff demanded of defendant payment of 
$11,000 by letter, as follows: 


“The First National Bank 
“Columbus, Georgia 

“Re: T. H. Pearce Co. 
“Gentlemen: 

“By letter dated May 14, 1954, you were advised that no funds 
were to be withdrawn from the account of T. H. Pearce Co. 
without the signature of T. H. Pearce and in addition thereto the 
signature of Edward E. Dorsey or James N. Frazer. Receipt ‘of 
these instructions was acknowledged and agreed to by you on 
May 17, 1954. 

“Thereafter, on or about May 21, 1954, a deposit was made to 
the account of T. H. Pearce Co. from which the bank deducted 
the sum of $11,000. 
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“The funds deposited to T. H. Pearce Co. on May 21, 1954 
previously had been assigned to United States Casualty Company, 
and your company was so notified. 

“Accordingly, United States Casualty Company hereby de- 
mands payment of the $11,000 deducted from this deposit, 
together with interest thereon from the date of deduction. 

“Very truly yours, 
“Powell, Goldstein, Frazer & Murphy 
“By: /s/ Edward E. Dorsey” 


The Government check above mentioned for $83,748.31 represented 
a payment for work done under contract No. Y-76277 which was not 
assigned to defendant, but which was included in the joint control 
agreement between plaintiff and Pearce dated May 14, 1954, above 
referred to. 

When defendant handled said check for $83,748.31 on May 21, 1954 
in the manner above specified it had no notice or knowledge of plaintiff's 
claimed interest in the proceeds of said check or of Pearce’s financial 
difficulties or default under said Government contracts, if he had then 
defaulted, other than such notice, if any, as it may be chargeable with 
by reason of the above mentioned letter of May 14, 1954 and the above 
mentioned conference of May 19, 1954. Defendant made no inquiry 
prior to its handling of said check on May 21, 1954 as to the reasons 
for said letter of May 14, 1954 and, accordingly, received no information 
as to the reason for such letter. 

The entire proceeds of the loan represented by the $25,000 note 
of May 5th, 1954 were used by Pearce for jobs bonded by plaintiff and 
therefore plaintiff received direct benefit from this money since it 
went to lessen or reduce its exposure on its bonds. This appears from 
Paragraphs 4 and 11 of affidavit of T. H. Pearce, Sr., and is not denied 
by plaintiff in reply to request for admission No. 2(a) filed by defendant 
on September 4, 1956, plaintiff's reply to said request being that it 
does not admit the truth thereof “for the reason that plaintiff is without 
information or knowledge sufficient to form a belief as to the truth of 
such statements as set forth therein.” Said request was for the admis- 
sion of the substance of this paragraph. 

The work under contract No. DA-01-076-ENG-1358 was completed 
“sometime in the fall of 1954”, (affidavit of T. H. Pearce, Sr., 9th para- 
graph). While in arguments plaintiffs counsel contend that Pearce 
defaulted about May 1, 1954, the evidence nowhere fixes the date of 
such default. The fact of default sufficiently appears from affidavit of 
C. C. Hartman showing such default and that plaintiff, as a result thereof 
sustained a net loss of $421,287.11. 

The record fails to disclose the date of the $83,748.31 check or the 
date of the $49,228.28 check and fails to disclose the date of the issuance 
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of said checks. The time of the doing of the work paid for by said 
checks is not disclosed. Likewise, the evidence fails to disclose whether 
the latter check represents a progress payment or a final payment of 
retainage. The bond application for contract No. DA-01-076-ENG-1358 
discloses that the contract price was $769,476.00 and “Percentages re- 
served from payments until completion 10%.” Title 41 U.S.C.A. § 54.18, 
Article 16(b) shows a 10 percent retainage in the standard Government 
construction contract and provides, however, “that the contracting 
officer, at any time after 50 percent of the work has been completed, if 
he finds that satisfactory progress is being made, may make any of the 
remaining partial payments in full.” Ten percent retainage of the con- 
tract price as stated would have been $76,947.60 rather than $49,228.28. 

The foregoing facts appear without dispute from the pleadings, in- 
terrogatories, admissions, depositions and affidavits on file. The plaintiff 
and defendant have each filed their respective motions for summary 
judgment in their favor. The plaintiff sues for the $11,000 plus interest 
and costs and the defendant, insisting that it owes no part thereof, 
counterclaims for the $49,228.28 plus interest and costs. 

Without stating, but bearing in mind, the various contentions and 
counter-contentions of the parties and the particular facts of this case, 
we find some principles of law believed to be controlling. This fight is 
not over funds retained in the hands of the Government, either as 10 
percent retainage under the contract or otherwise. The fight is over a 
portion of a payment made by the Government to Pearce, the contractor, 
and by Pearce paid over to the defendant bank in payment of a loan, 
the proceeds of which had gone into one or more of the Government 
jobs which plaintiff, as surety, was obligated to complete after Pearce’s 
default. These facts distinguish this case from many cited by the 
plaintiff and bring this case within the reasoning of a group of cases 
which prohibit plaintiff's recovery. Judge Sibley, for the 5th Circuit, 
wrote in Kane v. First Nat. Bank of El Paso, Texas, 1982, 56 F.2d 534, 
535, 85 A.L.R. 362, as follows: 


“We are not advised of any statute which requires that pay- 
ments duly made to a contractor for public work be handled by 
him in any special way, or be given any particular application. No 
such contractual obligation appears in this case. In the absence 
of statute or stipulation otherwise the general responsibility of 
the contractor is credited in contracting with him, and his 
general resources are drawn on by him in executing the contract. 
Money or checks paid to him as the work progresses are the 
the property of the contractor unincumbered by any trust, just 
as are payments to others for goods manufactured or services 
performed. The contractor's banker may receive such checks and 
is not bound to see to their application, nor to ascertain the 
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state of the contractor’s account with each contract; nor, if he 
knows it, need he govern himself in any wise with reference 
thereto. No wrong is done to the contractor's surety in recogniz- 
ing the contractor’s full title to such checks by taking them on 
deposit with all the consequences ordinarily attaching to such 
deposit. The cases supposed to establish a trust in favor of the 
surety are based on Prairie State Nat. Bank of Chicago v. United 
States, 164 U.S. 227, 17 S.Ct. 142, 41 L.Ed. 412. That case did not 
involve a payment made to the contractor, but involved the 
reserve kept back by the United States to secure the final per- 
formance of the contract for which the surety on the bond had 
also bound himself. The surety having had to complete the 
contract claimed this reserve, which was still in the hands of 
the United States. The Prairie State Bank had only an invalid 
assignment of it. It was decided that this reserve was a security 
stipulated in the contract to be held by the creditor for the 
performance of the obligation, to which the surety became sub- 
rogated on performing the obligation just as he would be sub- 
rogated to any other security. The case has no application to 
money not reserved as a security but paid over to the contractor.” 


Thus, where the money is actually paid out by the contractee to 
the contractor and by the latter paid over to his bank, the bank may 
retain the same even though it might know “the state of the contractor’s 
account with each contract,” that is to say, the contractor’s default. 
Of course, the bank held no assignment in the Kane case. It was 
decided 8 years before the October 9th, 1940 amendment to 41 U.S.C.A. 
§ 15, permitting assignments to financial institutions, and, of course, 
the surety company in the Kane case held no valid assignment just 
as it can have no valid assignment today. 


“An assignment made before ‘the issuing of a warrant for the 
payment thereof’ to a surety company, which is neither a bank, 
trust company, financing institution or Federal lending agency, is 
still void and was not made valid by the amendment.” Coconut 
Grove Exchange Bank v. New Amsterdam Casualty Co., 5 Cir., 
1945, 149 F.2d 73(4), 78. 

“It (the amendment of 1940) does not except surety companies. 
The appellant is a surety company, and consequently it has no 
valid assignment of the proceeds in controversy.” General 
Casualty Co. of America v. Second Nat. Bank of Houston, 5 Cir., 
1949, 178 F.2d 679(1), 680. 


The Kane case holds that the trust theory contended for there, 
under the doctrine of Prairie State Nat. Bank of Chicago v. United States, 
164 U.S. 227, 17 S.Ct. 142, 41 L.Ed. 412, can have no application in a 
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case like Kane and like this one where the fight is over money no 
longer retained in the hands of the contractee but disbursed by him 
to the contractor and by the latter deposited in, or paid over to, a bank. 
The holding of the Prairie State National Bank case, supra, is sum- 
marized in its headnote as follows: 


“A surety who completes a contract with the United States 
on the contractor’s default is subrogated to the rights which the 
United States might assert against a fund created by the retention 
of 10 per cent of the sums estimated from time to time as 
the value of the work done, in order to insure its completion; 
and this right relates back to the making of the contract, and 
is superior to any equitable lien asserted by a bank for moneys 
advanced to the contractor without the surety’s knowledge before 
he began to complete the work.” (Emphasis supplied.) 


It may be asked what right can the United States assert against a 
retainage fund after it has voluntarily parted with that fund. This 
question was asked and answered in two cases from the 9th Circuit, 
California Bank v. United States Fidelity & Guaranty Co., 1942, 129 
F.2d 751 and Bank of Arizona v. National Surety Corporation, 1956, 
237 F.2d 90. These cases cite and follow the Kane case and hold that 
after the Government parts with funds which it could have retained 
it no longer has any right to retain them and, accordingly, a surety in 
being subrogated to the rights of the Government is subrogated to 
nothing. The earlier case points out also that while a surety dis- 
charging claims for labor and material is subrogated to the rights of 
the laborers and materialmen, such rights are against the contractor and 
not against a bank occupying the position of the defendant in this 
case. 
It will be observed that in the Kane case the bank’s victory was not 
even dependent upon whether or not the proceeds of its loans went 
into the job. The reasoning of the Kane case is followed in the two 
Town of River Junction v. Maryland Casualty Company cases, 5 Cir., 
1940, 110 F.2d 278, and 1948, 133 F.2d 57. In the first Town of River 
Junction case the court held that a bank taking an assignment of 
progress payments before default by contractor, (there is no conten- 
tion in our case that defendants’ assignment of the No. DA-01-076-ENG- 
1858 contract on April Ist, 1953 was not prior to Pearce’s default 
claimed by plaintiff as of May Ist, 1954), comes ahead of conditional 
assignment to surety and the bank is entitled to retain money paid to 
it by the contractee, especially where the bank’s loans have gone into 
the job. In the second Town of River Junction case the court held 
that where a bank relies on an assignment it has the burden of showing 
its validity by showing that the contractor was not in default at the 
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time of the assignment inasmuch as the contractor cannot assign what 
he does not own, the surety having a conditional assignment effective 
on default, and that the bank relying on an invalid assignment is not 
a volunteer and is protected to the extent that its loan went into the 
job. No recovery by a surety was permitted against the bank even 
though the bank’s assignment was invalid. These two cases dealt with 
a non-federal job and the surety therefore had a valid assignment. 

The Coconut Grove Exchange Bank case, supra, stated the rule that 
where the fight was not over the retained percentages the surety, in 
order to prevail over a lender bank to whom the funds had been paid, 
must carry the burden of proving that the money lent by the bank 
was diverted or used for purposes outside the contract. It so happens 
that in Coconut Grove Exchange Bank case, supra, the money had been 
paid over to the bank under a valid assignment but that was not a 
controlling factor for the court phrased this phase of its inquiry thus: 
“Whether the Surety Company, irrespective of the effect of said Section 
203 (31 U.S.C.A.), as amended, (by the Act of October 9th, 1940), was 
not required, in order to state and make out a case for equitable sub- 
rogation, to allege and to prove that the funds advanced by the Bank 
to the Contractor were diverted from purposes essential to the perform- 
ance of the contract.” 149 F.2d at page 76. Then the court answered 
that question as follows: 


“Since the Bank was lawfully in possession of these funds 
under valid and exclusive assignments, and since the plaintiff 
sought their recovery, the burden was on it to allege and prove 
such facts as would establish in it an equitable right of such 
superior force as to displace the appellant’s clear legal right 
before it could have judgment for the amount of such funds. To 
this end, perhaps, the Surety asserted that even if it were not 
entitled to recover by virtue of its assignment, nevertheless, it 
urged that because it had carried out its own undertaking by the 
completion of its principal's contract, it was entitled to be equit- 
ably subrogated to all of the funds due the Contractor at the 
time of his default. It insisted that its compliance with the terms 
of its own covenants as Surety entitles it to prevail over, and 
to the exclusion of, all parties whose claims do not arise out of 
sub-contracts or the furnishing of labor and materials used in the 
performance of the contract. But no superior equity in the 
Surety will appear unless it shows that the money lent by the 
Bank was diverted, or used for purposes outside the contract, for 
if the money lent was applied to the payment of labor and 
materials used in the contract, thereby discharging obligations 
for which the Surety would otherwise have been liable, the 
Surety was in no wise injured by the transaction. It cannot have 
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its liability discharged with the Bank’s money and then recover 
from the Bank money equivalent to that so used for its benefit by 
its principal. It is fundamental that one seeking in equity to 
recover money from another must allege and prove injury—not 
benefit.” 


Not only does the plaintiff fail to allege or to offer to prove such 
diversion but it affirmatively appears from the record on these motions 
that such funds were not diverted. Such fact is made sufficiently to 
appear, and a counter-showing by plaintiff is so completely lacking as to 
entitle the defendant to a summary judgment. Bruce Construction 
Corp. v. United States, 5 Cir., 242 F.2d 873. 

We need not inquire whether the letter of May 14, 1954, the reply 
thereto of May 17, 1954, and the conference of May 19, 1954 were 
sufficient to constitute constructive notice to the defendant that the 
plaintiff was the surety company on Pearce’s bonds, or that Pearce was 
in any financial difficulties, or that it had defaulted, or that plaintiff 
held a conditional inchoate assignment of funds to become effective upon 
Pearce’s default. Under the above authorities the plaintiff had no valid 
assignment and the defendant could not be notified as to what did 
not exist. The defendant stoutly contends that it was not factually or 
legally put upon inquiry by such a skimpy notice from plaintiff's counsel, 
which notice concealed more than it revealed, withheld more than it 
imparted, and, in fact, disclosed nothing except that the two named 
individuals, apparently having no connection with plaintiff, were 
authorized and required to sign with Pearce for withdrawals from 
Pearce’s account. We need not explore these contentions since the 
assignment, even if it had been discovered, was invalid and since the 
defendant was not bound to “govern himself (itself) in any wise with 
reference” to its knowledge of “the state of the contractor’s account with 
each contract.” Kane v. First Nat. Bank of El Paso, Texas, supra. 

The General Casualty Co. of America v. Second Nat. Bank of Houston 
case, supra, which recognizes the important distinction between the 
progress payments and the retained percentages also recognizes the 
importance of ascertaining the status, the whereabouts, of the fund at 
the inception of the litigation, that is whether the funds are retained 
percentages or paid out moneys. The court said, 178 F.2d on page 682: 


“Under the stipulation of the parties, it was the duty of the 
court below to decide this case exactly as if the remaining pro- 
ceeds due upon the contract were still in the hands of the United 
States. This is what it did, so far as we can ascertain from the 
record. Under its assignments, the bank was entitled to the full 
amount of progress payments due the contractor immediately 
prior to the latter’s default, not to exceed the amount of indebted- 
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ness due the bank. The surety was entitled to demand that 
the sum of the retained percentages withheld by the owner be 
applied to debts due for labor and material, which the contractor 
had failed to pay, but there is nothing in the record to indicate 
that this amount or any portion thereof is a component part of 
the funds in controversy.” (Emphasis supplied. ) 


Inasmuch as plaintiff's assignment, even if not invalid as in con- 
travention of 41 U.S.C.A. § 15, is effective only upon Pearce’s default 
and there being no showing that such default occurred before the 
defendant’s deduction of the $11,000 from the large check on or about 
May 2lst, 1954 in no event could plaintiffs motion for summary judg- 
ment be granted under the assignment theory, and, under the foregoing 
authorities, it could not be granted under the subrogation theory 
advanced. 

A case in which the surety prevailed over the bank is Pacific In- 
demnity Company v. Grand Ave. State Bank of Dallas, 5 Cir., 1955, 223 
F.2d 518, and it distinguishes itself. The court said on page 517: 


“The basic facts involved here, the facts upon which the 
ultimate decision depends, are these: appellant's rights to the 
proceeds of the contract matured through the contractor’s default 
prior to the latter’s receipt of the check; the contractor's debts 
to the Bank were created prior to the former’s default, were 
secured by valid chattel mortgages and, insofar as this record 
indicates, were not connected with Sharrock’s operations under 
the contract; prior to the offset, without having extended any 
additional credit to the contractor, the Bank learned of Sharrock’s 
default and of appellant’s restraining order against Sharrock’s 
expenditure of any of the contract payments.” (Emphasis 
supplied. ) 


While in our case we are perhaps not concerned with the right of 
offset inasmuch as no deposit of the $11,000.00 was made and it was 
handled by the bank as directed by Pearce, the following discussion 
in the Pacific Indemnity Company v. Grand Ave. State Bank of Dallas 
case, supra, is apropos and enlightening. 


“Our study of the cases convinces us that the problem must 
be resolved in the light of circumstances shown to exist when the 
offset was made, not when the deposit was received by the bank. 
Although the facts differ and there are expressions relating to 
the legal issues argued by these parties, the opinions in the cases 
cited by appellant, as well as those relied upon by the trial 
court and the Bank, clearly indicate to us that the courts of 
Texas approach such cases from the point of view of balancing 
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the equities between the bank and the equitable owner of the 
fund, rather than analyzing the precise legal relationships between 
the parties. When the evidence does not clearly reflect the 
maturity of the equitable claim or when the debt to the bank was 
incurred in a manner which gives it a similar equitable claim to 
the fund, the right of offset is recognized and the bank prevails. 
However, when the evidence clearly shows that the bank knew 
or should have known of the existence of the equitable claim, 
and when the debt owed to the bank has no connection with the 
fund in dispute, the bank is required to recognize the equitable 
ownership of the fund and may not pay itself or otherwise handle 
the account to the detriment of the equitable owner.” (Emphasis 
supplied. ) 


Thus it follows that the defendant was entitled to receive and retain 
the $11,000 plus interest, particularly in view of the fact that the 
proceeds of its loan were not diverted but went into the bonded jobs. 
But even if such were not the law applicable to this case nonetheless the 
defendant would be entitled to prevail as against plaintiff's demands inas- 
much as the defendant was entitled to reimburse itself out of the $49,228.28 
check it received on or about January 12, 1955. If the defendant 
erroneously withheld from the plaintiff $11,000.00 from May 21, 1954 until 
January 12, 1955 and then, on the latter date, remitted to plaintiff 
$11,000 plus interest thereon between said dates which defendant was 
entitled to retain in liquidation of Pearce’s indebtedness, thought to 
have been paid by the deduction on May 21, 1954 but actually not 
paid, then the defendant has righted its own wrong against plaintiff 
and plaintiff cannot complain. 

The contract No. DA-01-076-ENG-1358 was validly assigned to the 
defendant, and held by defendant as security for all loans made by it 
to Pearce in connection with these Government contracts. The check 
for $49,228.28 was in part payment for work under said assigned con- 
tract. I see nothing to impair the defendant’s right to receive that 
check and apply its proceeds as far as need be toward liquidating the 
debt it secured save possibly the uncertainty as to whether that check 
represented a progress payment or a percentage which should have been 
retained. Under the Kane case and those which follow it, I see no 
burden on the defendant to inquire into the contractor’s accounts with 
the contractee. If said check actually represented funds which should 
have been retained and if plaintiff had any equitable rights to insist 
that such funds be so retained, as it probably did have, see General 
Casualty Co. of America v. Second Nat. Bank of Houston, supra, and 
Pacific Indemnity Company v. Grand Ave. State Bank of Dallas, supra, 
plaintiff should have taken whatever steps were available to it, by 
injunction or otherwise, to require such retention, as, for instance, 
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equitable proceedings against the contractor to enjoin it from receiving 
or dissipating the check as were taken in Pacific Indemnity Company 
v. Grand Ave. State Bank of Dallas, supra. This check was not 
received by defendant until on or about January 12, 1955. The plaintiff 
contends that Pearce defaulted about May Ist, 1954. Presumably, 
plaintiff had full knowledge of Pearce’s accounts and defendant did not. 

Counsel for defendant may prepare and submit a summary judg- 
ment in its favor taxing costs against plaintiff and submitting a copy 
to counsel for the plaintiff who shall have five days for suggestions 
as to form. 


Pledged Property Must Be Delivered for Pledge 
to Be Effective 


A rather interesting case has been decided by the federal 
district court in Kentucky involving the validity of a pledge of 
property to a bank. Essentially the facts were that a bank in 
Alabama made a loan to the defendant used car dealer for the 
purchase of three cars in Illinois. The dealer executed a col- 
lateral note in favor of the bank and left blank the description 
of the automobiles which were to be pledged as collateral, the 
agreement being that when the automobiles were purchased the 
description would be supplied. 

According to the stipulation of facts upon which the case 
was submitted to the court, the dealer's agent went to Illinois 
and bought the automobiles. As soon as the purchase was 
made he called the bank and gave them the automobile des- 
criptions which were inserted in the collateral note. Subse- 
quently, as the cars were being driven to Alabama for delivery 
to the dealer, the plaintiff intercepted them in Kentucky and 
had them attached by the local sheriff. The plaintiff then 
brought suit in Kentucky against the dealer and the bank in- 
tervened to protect its interest in the cars. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1269. 
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The court ruled against the bank, reasoning that delivery 
of the pledged property had never been made to the bank and 
that as a consequence, the lien of the bank was ineffectual as 
against the plaintiff who attached the property in another state. 
The bank contended that the events of this entire episode in- 
dicated that the agent who went to Illinois to get the auto- 
mobiles was the bank’s agent and that therefore when they were 
delivered to him it was actually delivery to the bank. The 
court pointed out however, that the stipulation of facts to which 
the bank had agreed specified that the agent was acting for 
the dealer, not for the bank, and thus delivery to the agent was 
not delivery to the bank. Beardsley v. Lowe and First National 
Bank of Attalla, United States District Court, W.D. Kentucky, 
156 F.Supp. 550. The opinion of the court is as follows: 


SHELBOURNE, C.J.—This action was instituted January 21, 1956, 
in the Carlisle Circuit Court by John L. Beardsley and Cecil Beardsley, 
doing business as Beardsley Chevrolet Company, as plaintiffs, against 
Whayne M. Lowe to recover $13,675.06 for merchandise allegedly sold 
and delivered to Lowe, and plaintiffs obtained a general order of 
attachment which, by the Sheriff of Carlisle County, was levied upon 
three Cadillac automobiles as the property of the defendant Lowe. 

February 21, 1956, in the Carlisle Circuit Court, pursuant to notice, 
the First National Bank of Attalla, Attalla, Alabama, filed its motion 
to intervene and its intervening petition. The Bank alleged that the 
defendant Lowe was indebted to it in the sum of $4,028 on account of 
a “collateral security promissory note” dated January 11, 1956, due 
February 1, 1956, for the payment of which it was contended the three 
Cadillac automobiles seized under the order of attachment by the 
Sheriff of Carlisle County had been pledged to the Bank as security. 

February 28, 1956, the Bank filed in this Court its petition for re- 
moval, alleging that the plaintiffs were citizens of the State of Kentucky, 
that defendant Lowe and the Bank were residents and citizens of the 
State of Alabama, and that the amount in controversy in this action 
exceeded $3,000, exclusive of interest and costs. No objection to the 
removal was made and no motion to remand was filed. 

Under date of March 3, 1956, an agreed order was entered in this 
Court, in substance, providing: (1) that the grounds of attachment 
urged by the plaintiffs Beardsley be sustained; (2) that the Bank was 
claiming a superior lien on account of its indebtedness against Lowe; 
(8) that the Sheriff of Carlisle County cause the three Cadillac auto- 
mobiles to be appraised, after which they would be delivered to the 
Bank; (4) that the Bank would execute bond to the Sheriff of Carlisle 
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County in the amount of $5,000, conditioned that if the Bank failed to 
sustain its claim it would return to the Sheriff the specific property or, 
in lieu thereof, pay the appraised value within 30 days after judgment 
in this action; (5) that the Bank should thereafter sell and dispose of 
the automobiles, either at public or private sale, free of the attachment 
lien, and (6) that the attachment lien would follow the proceeds from 
the sale to await the adjudication of the priority of liens as between 
plaintiffs Beardsley and the Bank. 

Plaintiffs Beardsley filed an answer to the intervening petition of 
the Bank, in which it was alleged that Lowe and the Bank had con- 
spired together to defraud persons from whom Lowe had purchased 
automobiles (including plaintiffs Beardsley) in that the Bank had falsely 
represented Lowe as financially good for his obligations and a substantial 
property owner, and that checks drawn by him on the Bank for the 
purchase of automobiles would be paid when presented. The Beardsleys 
again claimed superiority of their attachment lien. 

Various depositions were taken by the parties and, on April 17, 1957, 
the parties filed in this action the following stipulation: 


“Come the plaintiffs, John L. Beardsley and Cecil Beardsley, 
d/b/a Beardsley Chevrolet Company, and the defendant, First 
National Bank of Attalla, by and through their respective attor- 
neys, Reed & Hines and James E. Moore, and stipulate and agree 


as follows: 


“1. This was an original action brought in the Carlisle Circuit 
Court January 21, 1956, by John L. Beardsley and Cecil Beardsley 
of Bardwell, Kentucky, against the defendant Whayne M. Lowe, 
a resident of Gadsden, Alabama. Plaintiffs claim was for 
$13,675.06 for merchandise (automobiles) sold and delivered. 
The plaintiffs caused an attachment to be issued and placed in 
the hands of the Sheriff of Carlisle County who executed it by 
leving upon three Cadillac automobiles which are the subject of 
the controversy between plaintiffs and defendant, First National 
Bank of Attalla. 

“2. Defendant Lowe was the operator of a used car dealer- 
ship at Attalla, Alabama, on January 11, 1956, and for some time 
prior thereto. On January 11, 1956, W. M. Lowe borrowed from 
the First National Bank of Attalla the sum of $4,000.00 to be used 
in the purchase of automobiles at Cairo, Illinois. 

“The defendant, First National Bank of Attalla, claims the loan 
was evidenced by an instrument known under the laws of the 
State of Alabama as a chattel or collateral form note, which was 
dated January 11, 1956, signed by Whayne M. Lowe and endorsed 
by Robert Foreman, President of said bank. 
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“It is agreed that the description of the collateral was left open 
pending the actual purchase of the automobiles and the furnishing 
of the description thereof by the borrower to the bank. 

“3. Defendant, Lowe, through his agent, Jack Rabey, used 
the $4,000.00 in the purchase of automobiles, including the three 
hereinafter described, from Ben Fishel, Cairo, Illinois. 

“The Bank claims that upon the purchase of the automobiles, 
and on January 12, 1957, and before the automobiles left Cairo, 
Jack Rabey the agent of defendant Lowe, called Mr. L. A. Clayton, 
Executive Vice President of the First National Bank of Attalla, 
Alabama, from Cairo, Illinois, and gave him the description of 
each of said automobiles which was then inserted in the face of the 
collateral note described in paragraph 2 above, as follows: 

“One 1952 Cadillac Coupe DeVille Motor No. 526277634 

“One 1950 Cadillac Coupe Motor No. 506181286 

“One 1952 Cadillac Coupe Motor No. 526204337 

“4. The above cars were driven from Cairo, Illinois, to 
Bardwell, Kentucky, on their way to Attalla, Alabama, where on 
January 21, 1956, at Bardwell, the plaintiffs intercepted said 
automobiles and had them attached by the Sheriff of Carlisle 
County. The return upon the attachment is as follows: 

“Executed the within attachment by leaving on one 1952 
Cadillac Car License No. 7—6564 Alabama License, Motor No. 
526277634. One Cadillac Car License No. V—6561 Model 1952 
Two door Motor No. 526204337. And also on one Cadillac Two 
door Car, License No. V—6560, Motor No. 506181286, Model 
1950. Levied on as the property of Whayne M. Lowe, and leaving 
same in care of Cecil Beardsley, as my Bailee. This January 21, 
1956. 

“*s/R. W. Mason 
Sheriff, Carlisle County, Kentucky’ 

“5. By agreed order herein the Sheriff of Carlisle County 
caused the three automobiles described in paragraph 4 above to 
be appraised; he took from the First National Bank of Attalla a 
surety bond in the amount of $5,000.00 so conditioned that if 
said Bank failed in its claim herein it would return to said 
sheriff the specific property or in lieu thereof it would pay the 
appraised value of said automobiles to the sheriff within thirty 
days after judgment in this action. 

“The aggregate appraised value of the three automobiles-was 
$3,750.00. They were released to the First National Bank of 
Attalla, for disposal with the agreement that the liens claimed 
by each of these parties would attach to the proceeds of sale 
in the hands of the Bank to have equal status with the liens they 
claimed to hold against the chattels, but that the priority of such 
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liens, as between the plaintiffs and defendant Bank was reserved 
for determination upon trial. 

“6. The only question at issue between plaintiffs and First 
National Bank of Attalla is one of priority of liens which is a 
question of law to be tried by the Court without the intervention 
of a jury. 

“7. Proof of the time and place of recording of the collateral 
note held by the First National Bank of Attalla may be by affidavit 
of the Clerk, or one of his deputies, in the office where such 
instrument is of record in Alabama. Said affidavit shall include 
a photostatic copy or a certified copy of said instrument, showing 
all certificates and recording information, to be considered by 
the court in the trial of this action.” 


As is stipulated, the only question to be determined in this action is 
one of priority of liens as between the plaintiffs Beardsley and the 
intervening petitioner, First National Bank of Attala. 

Findings of Fact 

As its findings of fact, the Court adopts the facts stipulated by the 

parties as set out above. 


Conclusions of Law 
The Bank’s counsel, on April 15, 1957, filed his brief of Alabama law, 
contending that the law of Alabama is the controlling law of this action. 


Reference was made to Section 123 of Title 47 of the 1940 Code of 
Alabama in regard to “personal property mortgages;” that section is as 
follows: “Conveyances of personal property to secure debts, or to pro- 
vide indemnity, are inoperative against creditors and purchasers without 
notice, until recorded, unless the property is brought into this state 
subject to such incumbrances, in which case three months are allowed 
for the registration of the conveyance; and if such property is removed 
to a different county from that in which the grantor resides, the con- 
veyance must be recorded in such county within three months from 
the removal, or it ceases to have effect after such three months against 
creditors or purchasers of the guarantor without notice.” 

The Bank's contention is thus summarized in its brief: “In view of 
the fact that it is without dispute that the plaintiff in this case had a 
debt that preceded the debt of the defendant secured by the mortgage 
given by Wayne M. Lowe, it can not be logically contended that the 
defendant, First National Bank of Attalla, should be deprived of its 
security for its debt.” 

It will be noted that no mortgage was executed by Lowe to the 
Bank. The note made a part of the record by a subsequent order of 
the Court merely provides, “To further secure this note, there has 
been deposited as collateral security for the payment of this note or 
any other liability or liabilities of the undersigned to the owner of this 
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note, due or that may become due, existing or that may hereafter be 
contracted, the following property . . .;” here follows a description of 
the three Cadillac automobiles as to year, model, and motor serial 
number. No mortgage was executed, and no conveyance of any kind 
was ever executed by Lowe, or on his behalf, other than this reference 
in the note that the cars had been deposited as collateral security. 

The plaintiffs Beardsley contend that the note, at best, could consti- 
tute only a pledge and is not a mortgage; that, since the pledge was 
not accompanied by any actual or symbolic delivery of the property, 
the Bank’s lien is ineffectual; and that, since the property at the time 
of the pledge was in the State of Illinois, the law of Illinois and not 
the law of Alabama determines the validity of the pledge. 

The plaintiffs Beardsley also contend that, having been induced to 
accept Lowe’s checks by the false statements and representations of 
the Bank, on equitable principles the Bank is estopped to assert a 
lien prior to that of plaintiffs Beardsley. 

Many authorities are cited by Beardsleys’ counsel to support the 
contention that the automobiles were never pledged to the Bank; mainly, 
for the reason that neither the actual nor constructive possession ever 
vested in the Bank. Cases from courts of last resort from the States of 
Illinois, Kentucky, and Alabama are cited in support of the contention 
that until the act of delivery has been performed the property which 
is claimed as a pledge never vests in the pledgee, and that the require- 
ment of possession is an inexorable requirement. See Corbett v. Under- 
wood, 88 Ill. 8324; Immel v. Travelers Insurance Company, 373 Ill. 256, 
26 N.E.2d 114; American Pig Iron Storage Warrant Co. v. German, 126 
Ala. 194, 28 So. 603; Burnes v. Daviess County Bank and Trust Com- 
pany, 185 Ky. 355, 122 S.W. 182, 25 L.R.A.N.S., 525, and Liberty 
National Bank and Trust Company v. Louisville Trust Company, 295 
Ky. 825, 175 S.W.2d 524. 

It is contended by the plaintiffs Beardsley that the law of Illinois 
and the law of Kentucky are controlling in this action, and this is 
the conclusion of the Court. 

This case was submitted on the stipulation, and on November 14, 
1957, the Bank filed its reply brief. Now, the Bank contends that Jack 
Rabey, who actually purchased the Cadillac automobiles at the auction 
in Cairo, Illinois, was the agent of the Bank as well as the agent of Lowe, 
and that the possession of the pledged property by Jack Rabey at the 
time the automobiles were seized by the Sheriff of Carlisle County was 
in fact the possession of the Bank as pledgee. The burden. of this 
reply brief is that an agent may serve two masters simultaneously, if 
both masters consent, where there is no conflict between their interests. 
Kentucky cases relied upon, and which support the legal proposition, 
are Lacy v. Hodgin, 275 Ky. 722, 122 S.W.2d 768, and Thompson-Starrett 
Co. v. Mason’s Adm’rs, 304 Ky. 764, 201 S.W.2d 876. The Bank now 
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contends that Rabey was acting for it and not for W. M. Lowe primarily; 
that Rabey’s possession was the Bank's possession until the automobiles 
were delivered to the Bank at Attalla, Alabama, and that the facts and 
circumstances surrounding the transaction show conclusively that such 
was the understanding. 

The main trouble with this contention is that it is not supported by 
the stipulation of facts, upon which the case was submitted to the 
Court. It will be noted that the parties agreed in the stipulation that 
“defendant, Lowe, through his agent, Jack Rabey, used the $4,000.00 in 
the purchase of automobiles, . . .”. No mention is made in the stipula- 
tion that Rabey was acting as agent for the Bank. 

The Court concludes that the provision in the note giving to the 
Bank a “collateral lien” on the automobiles, even though it may have been 
valid as between the Bank and Lowe, did not constitute a lien valid as 
to creditors of Lowe, and that the property was subject to attachment 
as the property of Lowe. 

The Court further concludes that the plaintiffs Beardsley are entitled 
to a judgment enforcing the attachment lien by having applied to 
plaintiffs’ indebtedness the appraised value of the Cadillac automobiles, 
for which the Bank has executed bond. The intervening petition of the 
Bank will be dismissed. 

Plaintiffs’ counsel will submit judgment upon notice to the opposing 
counsel, as provided by the rules of this Court. 


BANK PRESIDENTS POSITION UPHELD 


A loan made by a bank to the local school board in good 
faith at the legal rate of interest during an emergency was held 
not to violate Tennessee Code Anno. (1955) Sec. 12-401, 
which prohibits a public official from becoming interested 
in any contract coming before him in an official capacity, even 
though the president of the bank was a member of the school 
board. The court ruled that neither the policy nor the pur- 
pose of the statute had been violated. See State v. Yoakum, 
306 S.W.2d 89. 





CHECKS AND NOTES 
FOR BANK TAX MEN 


By ALLAN J. PARKER of the New York Bar 


Monthly Report of New Developments and Comments 
affecting the Income Taxation of Banks 


Ordinary Business Expenses 

The president of a bank individually executed a bond 
covering a trustee of an Indian’s estate, which was a depositor 
of the bank. The bank did not share in the premium on the 
bond, and was not legally obligated thereby. However, when 
the president subsequently was forced to make good on the 
bond for the trustee’s default, the bank paid the judgment 
against him. In denying a deduction for such payment by the 
bank, the court held that such payment was neither ordinary 
nor necessary. The bank was not an undisclosed principal on 
the bond. Okemah National Bank v. Wiseman, 253 F.2d 223, 
(8th Cir. 1958). 

The court unfortunately goes further to say that it is well 
settled that the payment of the debt or obligation of another 
is not an ordinary and necessary expense which may be de- 
ducted from gross income. Actually, each case must be de- 
termined on its own facts. Since it was not shown that the 
bank maintained its good will or standing in the community 
by paying the debt of its president, the decision seems correct. 
However, in another case where criticism of a corporation’s 
officer was injurious to his employer’s reputation, the taxpayer 
corporation ordered him to effect a settlement and reimbursed 
him for the amount thereof. Held, the payment was deductible 
as paid for the protection of the taxpayer’s business. Catholic 
News Publishing Co., 10 T. C. 78 (1948) (acq.). Again in 
Dunn & McCarthy, Inc. v. Commissioner, 189 F.2d 242 (2nd 
Cir. 1943) the payment by a corporation of personal debts due 
to salesmen of the company owed by the taxpayer’s deceased 
president was deductible as an ordinary and necessary expense 
to conserve the good will of salesmen and customers. 
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CHECKS AND NOTES 


Trust Funds For Withholding and 
Excise Taxes 

The recent amendment to the Code, P.L. 85-321, adding 
Section 7512 provides that under certain circumstances the 
Internal Revenue Service may order certain persons required 
to collect withholding or certain excise taxes, such as admis- 
sions taxes, to deposit such taxes in a separate bank account 
to be drawn on only for the payment of these taxes. Any such 
account shall be designated as a special fund in trust for the 
United States payable to the United States by such person 
as trustee. The proposed regulations, Section 301.7512-1(c) 
requires that the account be designated “Special Fund in Trust 
for United States Section 7512 I.R.C., payable to Internal 
Revenue Service on demand by (name of persons required to 
establishing account) as trustee”. 

Although no penalty is prescribed in either the proposed 
regulations or the Code for the failure by the bank to maintain 
the Special trust fund in accordance with the terms of the 
law, it would appear that if a bank accepts such accounts it 
must assume the responsibility of seeing that no checks are 


honored to payees other than the Internal Revenue Service. 
If such checks are paid, it is probable that the bank will be held 
liable to the Government in view of its actual knowledge of 
the trust nature of the account. 


Mortgage for Future Advances — 
Priority Over Federal Tax Lien 

In 1950 taxpayer assigned insurance policies on his life 
to a bank as security for a loan. In 1953, the Government 
recorded a lien for unpaid taxes due from the taxpayer. The 
bank made further advances on the same security after the 
recording of the Government’s lien. In determining the 
question of priorities, the bank was held protected from the 
Government’s lien under I.R.C. Section 6323(a) only as to 
principal and interest accruing up to the date of recordation of 
the Government’s lien. The mortgage did not secure advances 
made after such filing. Travelers Insurance Co. v. Mercantile 
National Bank of Miami 58-2 U.S.T.C. Par 9581 (S.D. Fla. 
1958). 





FEDERAL BANKING LAWS 
By F. GLOYD AWALT of the Washington, D. C. Bar 


Notes from Washington pertaining to federal banking legislation 
and the regulation of banks by supervisory agencies. 


Legislation 

The Senate has passed, with amendments, S. 3651, Small 
Business Investment Act of 1958. This is the bill originally in- 
troduced by Senator Johnson, on behalf of himself and other 


Senators, which was discussed in a previous communication. 


The bill, as passed, places the administration in a newly 
created Small Business Investment Division of the Small Busi- 
ness Administration, under a Deputy Administration, appointed 
by the Administrator, by and with the advice and consent of the 


Senate. The power is lodged in this Division to (a) charter, 
regulate, and examine small business investment companies, 
(b) lend funds to such investment companies, and (c) lend 
funds to state and local development companies. It still pro- 
vides for the issuance of obligations to the Secretary of the 
Treasury in an amount not to exceed $250,000,000 outstanding, 
limited the first year to $50,000,000 and the second year to a 
total of $150,000,000 outstanding. The fund thus created is a 
revolving fund and is to be used to make loans to small business 
investment companies and to make loans to state and local de- 
velopment companies. Small business investment companies 
may be formed by a minimum of ten persons and may be 
chartered under state law or by the SBA, as provided in the act. 
SBA authority to charter small business investment companies 
will terminate on June 30, 1961. Each such company is re- 
quired to have a paid in capital and surplus of $300,000 before 
it may commence business. Stock in such companies may be 
purchased by individuals, partnerships, corporations, insurance 
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companies, and financial institutions, including Federal Reserve 
member banks and nonmember insured banks. The same 
limitation on the holdings by a Federal Reserve Bank, or non- 
member insured bank, of stock in such companies is retained, 
namely 1% of its capital and surplus. 


The companies are authorized to borrow money from private 
sources under certain conditions, and subject to limitations and 
regulations prescribed by SBA. SBA may lend money to such 
companies, but the amount outstanding to any company may 
not exceed 50% of the paid in capital and surplus of such com- 
pany. Small business investment companies are authorized to 
provide equity capital to small business concerns through the 
purchase of convertible debentures, which are to be convertible 
at the option of the company or a holder in due course, up to 
and including the date of call, into stock of the small business 
concern. However, a small business investment company can- 
not provide capital to a small business concern through the pur- 
chase of convertible debentures unless such concern purchases 
stock in an investment company in an amount equal from 2 to 
5 percent of the amount of the capital provided, as established 
by SBA regulations. Small business investment companies are 
authorized to make loans “of such sound value, or so secured, 


as reasonably to assure repayment” to small business concerns, 
both incorporated and unincorporated. These loans may be 


made directly or in participation with other lending institutions. 
The maximum interest rate is to be set by the SBA and the 
maximum maturity of such loans is to be thirty years, but 
they may be extended for an additional ten years. Without 
approval of the SBA, the total amount which a small business 
investment company may lend and invest in a single small 
business concern may not exceed 20 percent of the combined 
capital and surplus of such investment company. Certain ex- 
emptions are made with respect to the regulatory provisions as 
contained in the Securities Act of 1933 and the Trust Indenture 
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Act of 1939, and such companies are also exempted from the 
limitation contained in the Investment Company Act that the 
company’s borrowings may not exceed one-third of the com- 
pany’s total assets. 


State development companies and state chartered invest- 
ment companies may be converted into small business invest- 
ment companies, but not after June 30, 1961. As previously 
stated, the SBA is authorized to lend money to encourage the 
growth and development of state and local development com- 
panies. The limitation on such loans is the amount the company 
has borrowed from all other sources, with the exception that 
where the loans are secured and are identifiable with ultimate 
small business borrowers, loans may be made up to $250,000 
each and may be made in addition to the general lending au- 
thority previously discussed. 


The bill likewise provides that Section 13b of the Federal 
Reserve Act, dealing with working capital loans to business 
concerns, is repealed one year after enactment of the bill into 
law. The funds which the Federal Reserve Banks have re- 
ceived from the Treasury Department under Section 13b 
amount to $27.5 million. These funds are to be returned to the 
Secretary of the Treasury and placed in a special fund to be 
available for grants by SBA for management counseling as pro- 
vided in the bill. 

SBA is authorized to make grants to any state government, 
or state development corporation, or colleges or universities 
for studies, research and counseling concerning the manage- 
ment, financing and operation of small business concerns. The 
grants are limited within any one state to one per year, and no 
one grant may exceed $40,000. 


The American Bankers Association has protested, by filing 
a statement with the Special Subcommittee of the Senate Judi- 
ciary Committee, the passage of H. R. 106, which has passed 
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the House and is now pending in the Senate. The bill would 
apparently give federal bankruptcy courts exclusive jurisdiction 
in many cases with “removal of jurisdiction of ordinary civil 
suits from state courts.” The ABA stated in part: 


“This bill, if enacted, would adversely affect and seriously 
impede the lending operations of banks, particularly in the field 
of impersonal and instalment loans. While supporters of this 
bill may be actuated by a desire to alleviate the abuses of un- 
scrupulous money lenders, the amendments are so broad as to 
penalize banks and other scrupulous lenders. It is our belief 
that if abuses exist with respect to some money lenders, corrective 
legislation should be enacted at the state level... . 

“H. R. 106 would permit the staying of pending actions in state 
courts until the bankruptcy court has determined the question 
of the bankrupt’s discharge or the dischargeability or nondischarge- 
ability of the claim. In our opinion, this proposal would seriously 
affect the rights of banks as it would impede or defeat the prompt 
enforcement of claims and judgments while the debtor still has 
assets out of which claims and judgments could be enforced or 
satisfied.” 


The President has signed into law S. J. Res. 171, which in- 
creases by $4 billion the mortgage insurance authorization of 
the Federal Housing Administration. Since the enactment of 
the Emergency Housing Act on April 1, 1958, the rate of use 
of these funds has been at an unusually high level. It is esti- 
mated that this additional authorization will be sufficient to 
enable new FHA mortgage activity to continue through the 
fiscal year 1959. 


Board of Governors 
of the Federal Reserve System 


In the FEDERAL REGISTER for May 16, 1958, the Board 
announced amendments to Part 224 “Discount Rates.” Section 
224.2, “Advances and Discounts for member banks under sec- 
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tions 13 and 13a,” now provides a rate of 1 3/4% for all Federal 
Reserve Banks, and the effective dates were as follows: For 
New York, Philadelphia, Chicago, St. Louis and Minneapolis, 
April 18, 1958; for Boston and Atlanta, April 22, 1958; for 
Cleveland, Richmond and Kansas City, April 25, 1958; for San 
Francisco, May 1, 1958; and for Dallas, May 9, 1958. 


Section 224.3, “Advances to member banks under section 
19(b)” was amended to provide a rate of 2 1/4% for all Fed- 
eral Reserve Banks, and the effective dates were the same as 
those under Section 224.2. 

There were some changes made in Section 224.4, “Advances 
to persons other than member banks.” Effective April 18, 1958, 
the rate for Philadelphia became 3 1/2% and for St. Louis 2 3/4%. 
On April 22, 1958, the rate for Atlanta was lowered to 3%. As 
of April 25, 1958, the rates for Cleveland and Richmond be- 
came 3 1/2% and 2 3/4%, respectively, and on May 1, 1958, the 
effective rate in San Francisco became 3 1/2%. The rates for 
Boston, New York, Chicago, Minneapolis, Kansas City and 
Dallas remained the same. 


Section 224.5 relating to rates on advances to industrial and 
commercial business (including loans made in participation 
with financial institutions) under section 13b of the Federal 
Reserve Act, was amended so as to change the percentage rate 
on loans for the Federal Reserve Bank of Atlanta from 3-5 1/2 
to 2 1/2-5, and on commitments from 1-1 3/8 to 1-1 1/4, effect- 
ive April 22, 1958. 

The Board has also announced that beginning with May 
there will be a new price index for United States Government 
Bonds. Under the new method the average of market yields on 
outstanding bonds maturing or callable in 10 years or more is 
converted to a hypothetical price index, assuming a 3 per cent, 
20 year bond. This method is similar to that used before Oc- 
tober, 1941, when the average of prices on partly tax-exempt 
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bonds was also based on a hypothetical bond. For the period 
October, 1941 through March, 1953, the price series on long- 
term Government bonds was a simple average of actual market 
prices. 


JURY RENDERS VERDICT AGAINST SAFE DEPOSIT 
COMPANY IN MISSING MONEY CASE 

It has been reported that a circuit court jury in Chicago 
has awarded an 82 year old woman $37,750, sustaining her con- 
tention that this amount disappeared from her safe deposit box 
in 1953. The theory on which suit was brought was that some 
one could have changed the lock on her safe deposit box during 
a three hour period when she and her husband were in the vault 
counting the $89,400 they kept in the box. It was shown that 
the lock could have been removed in 30 seconds simply by 
the removal of four screws. 


WORTHLESS CHECK CASE 


The Superior Court in New Jersey has applied the state's 
“worthless check” statute and found the drawer of a check 
guilty of violating the statute even though he contended that 
the statute (New Jersey Stat. Anno. (1953) Sec. 2A: 111-15 & 
16) did not apply because the check was given for past con- 
sideration. The court ruled that the conviction depended not 
upon a technical finding of consideration but rather on the 
existence of an intent to defraud. See State v. Goerdes, New 
Jersey Superior Court, 187 A.2d 100. 





COMMERCIAL CREDIT 
LAW LETTER 


By THOR W. KOLLE, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional sales, 
chattel mortgages and other secured transactions. 


ACCESSION OF AUTOMOBILE PARTS 


A number of cases involving the doctrine of accession 
have been appearing before the courts in the last year. 
During that time we have reported two of them, one holding 
that tractor tires did not become part of the tractor by 
virtue of this doctrine and another that butane tanks did. 
In the first case the court reasoned that the tires were 
separable without damage to the tractor; in the second it 
was ruled that the tanks could not be separated without 
damage and therefore were, by accession, to be considered 
part of the tractor. These cases involved litigation 
between mortgagees in the first instance and conditional 
sellers in the second. 


A case has now been settled by a court in Louisiana 
which indicates that this doctrine is applicable also in 
controversies between security lien holders and garage- 
men. This is of significance because in most jurisdictions 
garagemen have special rights created by statute for labor 
performed and material supplied. These of course are 
known as mechanics’ liens. 


In this Louisiana case the court ruled that a garageman 
could not enjoin the seizure and sale of mortgaged prop- 
erty in his possession on the theory that he retained 
possession of the parts installed in the vehicle. The 
court reasoned that even though the vehicle was in the 
garageman's possession the parts he installed became part 
of the mortgaged vehicle by the doctrine of accession. 
The garageman had a mechanic's lien on the vehicle but 
this was subordinate to the prior mortgage and did not 
entitle him to enjoin the mortgagee from seizing and sell- 
ing the property. Roberts d/b/a Jena Auto Company v. 
Williams, Louisiana Court of Appeal, Second Circuit, 
December 19, 1957. 
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REPLEVIN—CONDITIONAL SALE CONTRACT 

The common law action of replevin is one by which the 
right to the possession of property is contested. Although 
the form of action of replevin is not referred to as much 
now as it was some years ago, it is still used in some 
states for this limited purpose. Recently, in Tennessee, 
a replevin suit was brought by the assignee of a condi- 
tional sale contract against the buyer, the former clain- 
ing the right to possession of the conditionally sold 
property under the terms of the contract. The buyer took 
the position that possession did not have to be relin- 
quished until the downpayment on the property, a motor 
vehicle, was refunded. The court ruled in favor of the 
assignee. It reasoned that in replevin action only the 
right to possession could be decided and whether or not 
the buyer was entitled to a recoupment of his downpayment 
was a matter that had no bearing on the right to posses- 
Sion. A ruling in favor of the buyer in regard to his right 
to a refund would not have lessened the assignee's right 
to possession to the property. Universal C.I.T. Credit 
Corporation v. Goforth, Tennessee Court of Appeals, 
January 9, 1958. 


WITHOUT RECOURSE INDORSEMENT 


An indorsement "without recourse" ordinarily frees the 
indorser from liability on the instrument indorsed, as 
the term would imply. There are some situations however, 
where agreements accompanying indorsed instruments can 
give rise to liability even though the instruments them- 
selves are indorsed without recourse. An example of this 
occurred in a recent Kansas case. An automobile dealer 
indorsed a note and mortgage to an assignee without re- 
course. The dealer had executed a bill of sale to the 
buyer (mortgagor) of the vehicle, forgetting however, to 
note the lien of the mortgage on the bill. Some time later 
the assignee sought payment of the unpaid balance due on 
the note from the dealer. 

The court ruled in favor of the assignee on the ground 
that the dealer had violated not only the local statute 
requiring such a notation to be put on the bill of sale but 
also had violated a provision of the reserve agreement 
between the dealer and the assignee which likewise re- 
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quired that the notation be made so that the mortgagor 
could not obtain a clear certificate of title for the 


vehicle. Securities Acceptance Corporation v. Perkins, 
Supreme Court of Kansas, December 7, 1957. 


DEFICIENCY JUDGMENT 


A rather interesting question involving deficiency 
judgments has been decided by the Louisiana Court of 
Appeal. A mortgagee brought suit against a mortgagor for 
a deficiency after the sale of the mortgaged property 
proved insufficient to pay the balance owing on the debt. 
The sale was held without the benefit of an appraisal of 
the property. This was in strict accordance with the terms 
of the mortgage agreement but under Louisiana law the 
failure to have an appraisal was a bar to a deficiency 
judgment. The court ruled that no deficiency judgment 
would be permitted under these circumstances since the 
statutes required an appraisal despite an agreement 


between the parties. Atlas Finance Company v. White- 


head, Louisiana Court of Appeal, January 6, 1958. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan and 

finance companies, credit insurance, banking and related fields, as 

rted from state capitals and municipalities throughout the country, 
include the following: 


ALABAMA: State Insurance Superintendent James H. Horn an- 
nounced the issuance of an executive order by Governor Folsom imposing 
new regulations on all credit health, accident and life insurance com- 
panies in Alabama, effective April 1. 

Based on studies by the National Association of Insurance Commis- 
sioners, the regulations are designed largely to require insurance com- 
panies to file complete breakdowns of business transactions setting out 
insurance rates and refunds to agents. 

Penalties for violation of the regulations, which have the status of 
other insurance laws, subject insurance companies and agents to a 
possible revocation of their licenses with fines up to $500 and jail 
sentences. 

In issuing his order, Governor Folsome asserted “it appears that 
short loan companies have turned to various forms of insurance for 
income to replace usurious interest rates and produce unreasonable profit 
therefrom.” 

Provisions of the new regulations, as made public by Horn, include 
the following: 

Borrowers sold insurance must receive a copy of the policy. 

Insurance sold cannot exceed the amount of the loan. 

The insurance cannot extend more than 15 days beyond the expira- 
tion of the loan unless it is extended without charge. 

Premium rates charged by insurance companies must be filed with 
the Insurance Department and “shall be reasonable and adequate and 
shall not contain any hidden charges.” 

If the loan is paid off before the expiration date the borrower must 
receive a rebate on the insurance. 

Borrowers purchasing insurance must be furnished a breakdown of 
premiums showing how much they are charged for each item. 

Only properly licensed insurance agents can sell credit insurance. 
(Through the new agents’ qualifications bill adopted by the legislature 
last year, the insurance department supervises the licensing of agents. ) 

Brokerage fees, extra commissions and other forms of rebates must 
be shown on insurance company statements made to the insurance 


department. 
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Insurance companies will have to pay a premium tax on the full 
amount which they claim is insurance charges. 

Misleading advertising and oral representation which lead borrowers 
to think the insurance is “free” is prohibited. 

Intimidation and coercion against borrowers is forbidden. 

Copies of the policies and other certificates to be issued borrowers 
who purchase insurance must be approved by the insurance department. 

In another Alabama development, 20 Anniston small loan firms 
appealed a Circuit Court ruling denying their demurrers to an injunc- 
tion suit filed by State Attorney General John Patterson. 

The appeal to the State Supreme Court automatically blocked any 
hearing on the case until the high court rules. 

Patterson had sought an early hearing on his charges that the firms 
collected interest in excess of the legal rate of 8 per cent on their loans. 
He had asked a court order restraining the firms from alleged violations 
of the state’s small loan laws. A hearing scheduled before Circuit Judge 
Leslie C. Longshore in April was cancelled by the appeal. 


ARIZONA: A bill introduced in the Arizona legislature would set 
a maximum interest rate of 10 per cent a year, computed on unpaid 
balances, on loans under $300. The measure was listed as House Bill 
No. 291, by Robles of Pima. 


KANSAS: An appeal by Commercial Credit Corp. in a statewide 
automobile sales financing case involving basic issues of far-reaching 
significance was pending at this writing before the Kansas Supreme 
Court. 

The company asked the high state court to stay the proceedings and 
overrule a temporary injunction granted March 21 by Johnson County 
District Court Judge Raymond H. Carr, who enjoined the company 
from collecting “usurious” interest on any of its contracts. 

State Attorney General John Anderson, Jr. filed a motion asking the 
high court to dismiss Commercial Credit’s appeal. He contended the 
firm already had acquiesced in the District Court orders by posting a 
required $300,000 bond for performance of the lower court's orders. 

Judge Carr had ordered that the firm’s 4,000 to 5,000 installment 
sales contracts in Kansas be turned over to the state attorney general for 
examination for excessive interest. 

Company counsel said it would take 90 days to complete such an 
analysis and that the court order stopped the company from collecting 
any payments on its car contracts for fear of violating the injunction. 
The analysis, the company lawyers contended, would show the over- 
whelming majority of the contracts to be valid time sales. 

It was further argued by company counsel that stopping payments 
for several months, and then requiring them later, “would precipitate 
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an economic crisis in the budgets of the individuals involved.” 

When the case was before the lower court, counsel for Commercial 
Credit contended that the corporation is not the principal agent in 
financing purchased cars and that the corporation does not make loans. 
The lawyers argued that the company acquires negotiable instruments 
at a discount, and does not, as the state contended, furnish dealers with 
contract forms and charge lists or instruct dealers in business procedures. 


MICHIGAN: A bill giving the State Insurance Department super- 
vision over life, accident and health insurance sold in connection with 
loans and credit transactions was recently advanced to third reading 
in the Michigan House of Representatives after having been passed 
previously by the State Senate. 

In another development, the State Senate passed and returned to the 
House for concurrence in minor amendments a bill to accommodate 
banks and finance companies in repossession of cars by authorizing them 
to obtain special license plates similar to those now used by dealers. 

A 1957 Michigan law required that license plates must stay with the 
owner of a car, rather than remain with the vehicle. This made it no 
longer legally permissible for a finance company repossessing a car 
merely to jump in and drive off. 


MISSISSIPPI: Governor Coleman signed into Mississippi law three 
legislative bills designed to regulate small loans and protect borrowers. 

One of the measures limits to 244 per cent per month the interest 
and brokerage fee on loans up to $99. For loans above that amount, the 
overall charge will be limited to 2 per cent per month. The interest 
rate on loans made without use of a broker or intermediary will be 
limited to 6 per cent per year. 

Another of the bills gives the State Banking Department super- 
vision over the companies, which will be required to pay an annual 
privilege license fee, plus costs of examination by the state agency. All 
books and records will be open to the department. Small loan firms 
will be required to obtain licenses for operation from the department. 

Under the legislation, no loan company will be permitted to engage 
in both lending and brokering, nor can a lender have any interest in a 
brokerage company. 

A third bill defines pawnbrokers and prevents that group from 
making loans other than on personal property as collateral. Interest 
charged by pawnbrokers will be limited to 20 per cent per year and 
pawnbrokers will be required to obtain a license from the county 
sheriff and post bond. It will be further required that the names of 
all persons borrowing money from pawnbrokers shall be filed semi- 
annually with the sheriff. 
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In signing the bills after conducting a public hearing on the issues 
involved, the governor declared: 

“After obtaining all possible information on House Bills 40, 41 and 42, 
I have decided that I should sign the bills. To veto them would be to 
leave the small loan business right where it is—no regulation and no 
information available to the public on their operation. 

“Regardless of any other objections to these bills, at least small loan 
firms hereafter will be subject to regulation of the state bank comptroller 
and will be subject to other highly important restrictions imposed by 
these bills. 

“In my judgment, the legislature at its 1960 session will find plenty 
of room for the improvement of these bills, but I do not feel disposed 
to sacrifice all good for another two years in the hope that better bills 
might possibly be introduced and passed at that time.” 

In speaking at the governor's hearing as representative of several 
larger brokers, Will Young, Jackson attorney, said the bills would 
eliminate loan sharks by putting brokers and lenders under regulation 
by the state bank comptroller. 

Hays Castle of Laurel, vice president of the Mississippi Loan Brokers 
Association, asserted that the bills would put out of business those 
small companies meeting the needs of persons who must have financial 
help from one payday to the next. 

Senator Mayes McGehee of Meadville said the bills would make 
Mississippi the first state to legalize loan brokers and would permit big 
Eastern companies to move into the state. 

On the other hand, Young said the bills would enable Mississippi 
to provide the capital and discourage big Eastern companies from 
coming into the state. He said most Mississippi brokers get their money 
from Louisiana and that this arrangement had been upheld as long 
as the brokerage fee paid by the ultimate borrower was not such as to 
shock the conscience. 


NEW YORK: A case challenging the validity of a New York State 
law prohibiting wage assignments in installment sales contracts was 
filed in the State Supreme Court in Mineola, L.I. 

The law involved was enacted last year to protect installment buyers 
from abuses. Before it went into effect last Oct. 1, a wage assignment 
was allowed if it were in a separate contract between the seller and 
buyer. Such an assignment, requiring an employer to deduct enough 
from a defaulting employe’s wages to satisfy a claim, had to be filed 
in the county clerk's office. 

As counsel for the Huntington Cabinet Mart, Edward M. Frankel 
challenged the new law by asking for an order compelling the Nassau 
County clerk to file an assignment of wages made out to his client. 
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Frankel told Justice Marcus G. Christ that the clerk had refused to file 
the assignment. 

State Attorney General Louis J. Lefkowitz ruled in an opinion last 
year that a wage assignment was invalid if given as security in a retail 
installment sale. 

Among other developments reported from New York, a bill con- 
tinuing for a second year a “freeze” of the power of bank holding com- 
panies to expand across district lines was enacted by the state legislature. 

While the measure was before the legislature, Assembly Majority 
Leader Joseph F. Carlino, Long Beach, L.I., Republican, warned that a 
comprehensive banking bill would be approved in the Assembly next 
year whether or not a legislative committee studying the subject pro- 
duced such a proposal. 


RHODE ISLAND: A bill to raise the ceiling on small loans from 
$300 to $1,000 and provide for graduated interest rates was introduced 
in the Rhode Island legislature by Rep. John F. Doris, Woonsocket 
Democrat. 

Under the measure, the interest rate on such loans would be 3 per 
cent a month on the unpaid balance of loans up to $150; 24% per cent 
on loans between $150 and $300, and 11% per cent a month on amounts 
between $300 and $1,000. The present interest rate on small loans in 
Rhode Island is 3 per cent a month on the unpaid balance. 

A bill introduced earlier by Senate Majority Leader James H. 
Donnelly, North Kingstown Republican, would lower the maximum 
interest rate on small loans from 3 to 2 per cent a month on the unpaid 
balance. The rate would apply only to those loans in excess of $50 
and up to and including $300. The interest rate on amounts less than 
$50 would be 5 per cent a month for the first six months and thereafter 
2% per cent on the amount actually received by the borrower. 

Another Rhode Island legislative proposal, sponsored by Rep. George 
C. Berk, Providence Democrat, would require the licensing of all motor 
vehicle sales finance companies, and limit the amount of finance charges. 
It also would require that all car sales contracts be completely filled out 
before the buyer signs; prevent “hair-trigger” repossession of cars; 
protect a buyer from having to pay for a car which proves to have a 
major mechanical defect; and limit financing on “balloon notes” by 
which a loan may be repaid in several installments and a final large 
installment. 


The measure would not permit rates in excess of 7 per cent a year 
on the unpaid balance of the cash price for new cars; 9 per cent on 
cars not more than two years old, and 12 per cent on cars more than 
two years old. 


Other bills introduced in the Rhode Island legislature with the 
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backing of Governor Roberts would increase state taxes on deposits of 
state and national banks, savings and loan associations and credit 
unions, to yield about $450,000 in additional annual revenue. 


TEXAS: A State Legislative Council committee studying the small 
loan industry was told at a hearing in Houston that the usurious charges 
made by loan sharks and the collection methods they employ stem 
largely from a Texas constitutional provision limiting interest rates to 
10 per cent and the state’s weak debt collection laws. 

Witnesses at the hearing agreed that the 10 per cent ceiling is “un- 
realistic” insofar as small loans are concerned because of the high risks 
involved, necessitating various other charges by money lenders. Most 
of those testifying favored a state constitutional amendment to allow 
the state legislature to set maximum interest rates for small loans. 

Spokesmen for five Houston banks which make personal installment 
loans, principally as a convenience for their depositors, agreed that small, 
unsecured loans can not be made profitably with a 10 per cent interest 
ceiling. 

There also was general agreement among the witnesses that strong 
regulation of the small loan industry is needed, either by a special 
commission or by the State Banking Department, with criminal penalties 
for violations. 

No ready answer was found by the study committee for the ques- 
tion of whether the legislature could authorize and regulate other 
charges now made by money lenders without a state constitutional 
amendment. 

The Texas Supreme Court has not ruled on whether these charges 
constitute interest. The Arkansas Supreme Court has held that they do. 

Rep. Criss Cole of Harris County, who sponsored the legislative 
resolution authorizing the small loan industry study, recommended a 
state constitutional amendment to permit the legislature to set an 
interest rate for loans under $300. 

He advocated legislation to implement such an amendment which 
would prohibit makers of small loans from imposing other charges; 
require makers of all small loans to give borrowers an itemized state- 
ment showing the amount of all charges; prohibit small loan firms from 
“getting together to take advantage of borrowers”; void contracts with 
mail-order out-of-state lending firms, and place regulation of the Texas 
small loan business under the State Banking Department. 

Cole also proposed penal provisions in the law to authorize a fine up 
to $500 and a jail term up to one year for violators. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Co-Executors May Not Withdraw Their Approval of an Account 


In re Gallagher, New York Surrogate's Court, Kings County, 139 New York Law Journal 10, 
March 11, 1958 

Two of three co-executors sought court permission to withdraw their 
approval from an account submitted by all three executors, and to 
amend or object to such account. The two co-executors alleged that 
the account was prepared by attorneys selected by and who primarily 
represented the third co-executor. They further alleged that they had 
signed the account upon the representation that it was in all respects 
correct, but that they had no personal knowledge as to many items 
therein because they were handled by the third co-executor and her 
attorneys. HELD: “Where disagreement exists between co-executors 
unilateral action not inconsistent with the terms of the will may be taken 
by either co-executor.” The two co-executors may not withdraw their 
joinder in the account and thereby escape liability, but they may 
file objections to such parts of the account as they wish to place in issue. 


Totten Trust of Beneficiary’s Funds Not Included 
in Beneficiary’s Estate 


Estate of Schenna, New York Surrogate's Court, Queens County, 
139 New York Law Journal 12, March 10, 1958 

An administratrix did not include in decedent's estate the proceeds 
of a sale of a house by decedent, which decedent’s wife had deposited 
in a savings bank. The title of the account was Wife in trust for 
Decedent-Husband. HELD: The savings account is not includible in 
decedent's estate. “According to the form of the account the wife 
had legal title to the money during the decedent's lifetime. She had 
the right to make deposits and withdrawals at will, which right she 
did in fact exercise. In the absence of evidence to the contrary, it must 
be presumed that the decedent conferred a gift upon his wife when he 
permitted her to deposit the money in her name.” 


641 
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Vesting of Remainder Interest Deferred Beyond Death of Settlor 


In re Chase Manhattan Bank, New York County Supreme Court, 139 New York Law Journal, 
March 19, 1958 

A trust instrument provided for a life interest, with the remainder 
to the settlor. In the event the settlor predeceased the life beneficiary 
the remainder was to go to the persons entitled to the settlor’s personal 
property under the New York intestacy laws. The settlor predeceased 
the life beneficiary, leaving a widow and son surviving. Both the widow 
and the son thereafter predeceased the life beneficiary. For purposes of 
determining the widow's and son’s possible estate tax liabilities, their 
executors sought court determination of whether the remainder interest 
in the trust vested in them at the death of the settlor or remained 
contingent until the settlor’s heirs could be ascertained after the life 
beneficiary should die. HELD: The general rule that a gift to heirs 
vests upon the death of the settlor will not prevail if the settlor manifestly 
had a different intention. In this case the settlor’s primary interest 
was in living persons who would be able to share in the remainder 
interest, rather than in the estates of his deceased wife and son. Accord- 
ingly, the remainder interest never vested in either the wife or son. Until 
the life beneficiary dies and the trust terminates, the remainder will 
not vest because the settlor’s living heirs entitled to such interest cannot 
be determined until that date. 


Preferred Creditor Status Asserted When Decedent’s Checks 
Were Dishonored 


Carrow v. Weston, North Carolina Supreme Court, February 26, 1958 


A claimant against decedent’s estate had sold goods to decedent, who 
paid by checks which were subsequently dishonored by the drawee 
bank. The claimant was never paid, and, after decedent’s death, he 
sought to establish himself as a preferred creditor of decedent’s in- 
solvent estate on the ground that title to the goods had not passed to 
decedent and that their value constituted a trust fund for the benefit of 
the claimant. HELD: In order for the value of the goods to constitute 
a trust fund, the claimant would have to prove that decedent's adminis- 
tratrix had a specific sum of money derived from the disposition of the 
goods. In the absence of such proof, the claimant has only a general 
claim against the insolvent estate for the sales price of the goods. 





TRUST DECISIONS 


Exercise of Power of Appointment Inferred from 
Surrounding Circumstances 


Bank of New York v. Black, New Jersey Supreme Court, March 3, 1958 


A New Jersey decedent gave his wife a life interest in a trust, 
together with a general power of appointment of the principal at her 
death. The wife’s will, executed and probated in Virginia, did not 
exercise the power of appointment specifically and left all her estate to 
her daughter. Virginia law is that a general residuary clause in a will 
is presumed to exercise a general power of appointment. Issue arose 
as to who was entitled to the trust principal under the husband’s will. 
HELD: While the New Jersey rule is that a general residuary clause 
does not ordinarily suffice to exercise a power of appointment, never- 
theless the facts of this case indicate the wife’s intention to appoint 
the trust principal to her daughter. Relevant considerations are that 
the mother’s will directed her daughter to undertake the support of an 
incompetent relative and that without the trust principal the wife's 
estate would be comparatively small. 


Income Beneficiary Does Not Share in Proceeds of Sale 
of Appreciated Stock 


Estate of Fera, New Jersey Supreme Court, February 17, 1958 


A testamentary trust held capital stock which, because only 62% 
of the corporation’s earnings had been distributed, had appreciated over 
100% in par value over the years. The trustee was authorized by the 
court, upon the consent and approval of the life beneficiary and the 
remaindermen, to sell about one-half of such stock. The life beneficiary 
asked that the trustee pay her the portion of the sales profit represented 
by corporate earnings withheld from distribution during her life tenancy. 
HELD: The income beneficiary does not share in the proceeds of sale 
of the appreciated stock. Where the will creating the trust has not 
indicated a contrary intention, the proceeds of a sale of corporate stock, 
even when increased because of earnings accrued and not distributed 
since the trust’s inception, are allocable to trust principal and are not 
to be apportioned between income and principal. The “net income,” 
to which the life beneficiary is entitled under this trust, means declared 
dividends rather than net corporate earnings. 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 


Gross Estate Includes Property Conveyed Outright During Life 
When Grantor Continues to Receive Income 


Estate of McNichol, Tax Court of the United States, March 28, 1958 


During his life decedent had conveyed income-producing property 
to his children by giving them general warranty deeds. However, he 
continued to receive all the rents from the property until his death, 
and he reported all such income on his own tax returns. The children 
never received any rents during decedent's life, and it was their under- 
standing that decedent was to retain all rental income during his life. 
HELD: For estate tax purposes decedent retained for his life the 
possession or enjoyment of the rental income. Accordingly, the value 
of the property must be included in his gross estate. 


Factors to be Considered in Deciding Question of Contemplation 
of Death 


Fogelsanger Estate, Pennsylvania Orphans’ Court, Franklin County, January 19, 1957 


In determining whether certain transfers made by a decedent within 
a year prior to her death were transfers in contemplation of death subject 
to tax, Judge Depuy, in the above case, stated: “The factors to be 
considered in deciding upon the question of ‘contemplation of death’ have 
been referred to as: (1) Ascertainment whether transferor’s primary 
motive in making the gift is the thought of death and a desire to antici- 
pate the event; (2) what other motive decedent had in making the 
transfer; ($3) the condition of body and mind of transferor; (4) his 
age; (5) his desire to be relieved of responsibility; (6) his desire to 
discharge any moral obligations; (7) his purpose to carry out some 
previously adopted policy with reference to the objects of his bounty; 
(8) the length of time elapsing between the gift and the death; (9) 
whether the gift was all of or a substantial portion of transferor’s 
property.” 
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TAX DECISIONS 
Credit in Widow’s Estate For Tax on Prior Transfers 


Revenue Ruling 58-167, 1.R.B. 1958-16, p. 37 


Question arose whether a widow’s allowance received by a decedent 
wife from her predeceased husband under a state statute may be con- 
sidered a “transfer of property” for the purpose of the credit for tax on 
prior transfers authorized by the federal estate tax statute (Section 2013, 
Internal Revenue Code of 1954). The above Ruling states that the 
amount received by a decedent from the estate of a prior decedent 
under a state statute as a widow's allowance represents property received 
by the decedent from the transferor’s estate for the purpose of the credit 
for tax on prior transfers, provided it was paid out of the principal of the 
transferor’s estate and was not allowed as a deduction from his gross 
estate as an amount expended for support of dependents (under Section 
812(b) of the 19389 Code) or allowed as a marital deduction (under 
Section 812(e) of the 1939 Code or Section 2056 of the 1954 Code). 


Deduction for Charitable Contribution Depends on Charitable Intent 
Expressed in The Will 


Williams v. United States of America, United States Court of Appeals, 
Ninth Circuit, January 24, 1958 

Husband and wife executed reciprocal wills. Each left the other the 
entire estate and provided that if the other spouse died first, the residuary 
estate should go to a charitable trust. No legatee was entitled to interest 
or income during the period of administration. The husband died and, 
while his estate was still in probate, the wife died. The husband's 
executrix contended that his estate was entitled to a charitable deduc- 
tion for all the income of the estate subsequent to the wife’s death 
since, after the wife’s death, such income was irrevocably committed to 
the charitable trust under the wife's will. HELD: No charitable deduc- 
tion is allowable, because the husband's entire estate went to his wife 
and not to the charity. To qualify for the deduction, the income from 
the husband’s estate would have to be committed to charitable purposes 
by the will of the husband. “It is not necessary that the will definitely 
direct the charitable contributions claimed as deductions if the contribu- 
tions are actually made during the taxable years as a consequence of 
discretionary authority granted by the will... But, the statute plainly 
contemplates that the contribution must be the result of a charitable 
intent expressed in the will.” 
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Life Insurance Benefits Held Terminable Interest 


The City Bank and Trust Company v. Commissioner of Internal Revenue, 
Tax Court of the United States, April 22, 1958 

A deceased husband’s life insurance policies provided for monthly 
payments to his wife for life or for 20 years certain and, if the wife died 
before payment of all the installments certain, the remaining in- 
stallments were to go to their daughter. The policies also provided that 
upon the death of the last to die of husband, wife and daughter, any 
remaining installments certain, or their commuted value, were to go 
to the estate of such last to die. In an estate tax proceeding, HELD: 
The life insurance proceeds do not qualify for the marital deduction 
because the wife's interest therein is a terminable interest. An interest 
in the policies passed to someone other than the wife, namely, the 
daughter. The possibility that the proceeds would pass through the 
wife's estate if she survived her husband and daughter is not sufficient 
to qualify them for the marital deduction. 


Valuing Stock of Closely-Held Corporation 


Estate of Want, Tax Court of the United States, March 31, 1958 


Before his death decedent made a gift in trust of 397 of the 400 
outstanding shares of stock of a corporation. After his death, the 
Commissioner of Internal Revenue valued the stock, for gift tax pur- 
poses, at approximately $200 a share. The basis for such valuation was 
the book value of the stock as shown on the balance sheet attached to 
the corporation’s federal income tax return for the year of the gift. 
Decedent's executors contended that the stock had no market value 
at the time of the gift because of additional income tax liabilities 
assessed against the corporation for the three preceding years. HELD: 
The stock had a value of zero at the time of the gift. A correct balance 
sheet should have reflected the additional income tax liabilities and 
would have shown a sizeable deficiency. The zero valuation is borne 
out by the fact that after decedent’s death it was impossible to operate 
the business successfully, no one wished to purchase it, and it was 
ultimately sold for a nominal consideration. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Prices and Business Activity 


In all but recent economic his- 
tory, increasing business activity 
been accompanied by rising 
prices, while the latter have de- 
clined along with slumps in pro- 
duction. In the current downturn, 
however—for the period December, 
1956 to March, 1958—wholesale 
and consumer prices have risen. 
Two major reasons for the in- 
crease in price “stickiness” are 
cited by the First National Bank 
of Boston in its May New England 
Letter. One is the expanded role 
and responsibility of Government 
for maintaining employment and 
production at st any cost. The 
second reason given is the rise of 


powerful labor unions. Govern- 
ment’s role in recent years has 
been accentuated by the unprece- 
dented peacetime level of spend- 


ing on national defense. Labor 
unions have accounted for higher 
and higher hourly earnings; such 
earnings have advanced each year 
for more than two decades, includ- 
ing the most recent periods of de- 
clining output. 

“An increasing a to rigid- 
ity has thus been introduced into 
cost-price relationships,” says the 
New England Letter, “which would 
seem to make widespread price 
decreases both more difficult and 
less likely. Further evidence for 
this point of view lies in the 
greater popularity of Government 
intervention to stem declines than 
to slow booms, adding to the 
potentialities for ‘creeping infla- 
tion.’” 


The Letter concedes the possi- 
bility that broad —- readjust- 
ments are going to be much more 
difficult because of the rigidity of 
wages. It warns, however, against 
assuming that important and sig- 
nificant changes cannot come about 
in one manner or another. In 
other words, all concessions do not 
have to come via price tags. This 
is because the American people are 
concerned with quality, utility and 
convenience, as well as with prices. 
Improvement in such features, we 
are reminded, can assume con- 
siderable importance if carefully 
developed and merchandised. 

The May issue of the Cleveland 
Trust Company’s Business Bulletin, 
which examines the same topic, 
points out that the 1957-58 increase 
in the wholesale price index has 
been caused primarily by higher 
prices for farm products and pro- 
cessed foods. On the other hand, 
the average of industrial prices has 
changed but little. In retrospect, 
it may be noted that farm and 
food prices had previously declined 
in 1952-55, and are now back to 
their 1951 level. Industrial prices, 
which were fairly steady during 
1952-55, rose substantially in 
1955-56, when wage costs were 
increasing more rapidly than out- 
put per man-hour, which exerted 
an upward pressure. 


Population Growth and Local 
Government Financing 

One of the principal determin- 
ants of economic activity during 
the next twenty years will be the 
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age structure of the population. 
This is highlighted in a recent 
study by the Investment Bankers 
Association of America, which calls 
attention to the likelihood of a 
smaller growth demand for housing 
between now and 1965. Also anti- 
cipated is a smaller growth demand 
for municipal services, such as 
water and sewer, since these are 
closely related to the rate of new 
housing development. Cause of 
this slow-up in the rate of expan- 
sion is the declining population in 
the 25-34 years age group, which 
appears to be the central feature of 
the 1956-65 decade. The “depres- 
sion babies,” it is observed, are less 
numerous than their predecessors, 
who constitute the baby crop of 
the 20's. 

On the other hand, the central 
feature of the 1966-75 decade will 
be the maturity of the postwar 
baby crop. By 1975, the popula- 
tion in the 25-34 years age group 
is expected to be about 35 per cent 
greater than it is now. Starting 
around 1965, a great increase in the 
rate of family formation is antici- 
pated. A concomitant result will 
be a great increase in the growth 
demand for housing and munici- 
pal services, and another upsurge 
in elementary school population. 

The IBA expects that capital re- 
quirements for elementary and 
secondary schools between now 
and 1970 should be no higher, and 
may be lower, than in 1958-59. 
This conclusion stems from the fact 
that there will be a smaller rate of 
growth of the elementary and 
secondary school population be- 
tween now and 1970 than there has 
been in recent years. This year 
and next, it is believed, may turn 
is ~ art seg seen se 
expenditures for elementary and 
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secondary schools between now 
and 1970. 

According to the IBA study, 
“The nature of the population 
growth in the late 60’s and 70's 
seems certain to produce an un- 
precedented demand for capital 
expenditures on the part of State 
and local Governments.” It is 
pointed out, however, that the 
capital requirements arising from 
population growth in the interven- 
ing years ahead are likely to be 
smaller than those of the postwar 
decade. During these intervening 
years, an expanding volume of 
State and local government bond 
offerings would signify that capital 
expenditures were being directed 
much more toward upgrading of 
municipal services and less toward 
meeting the basic essentials result- 
ing from population growth. 


Savings Bonds 


“Why is the Government pro- 
moting Savings Bond sales at this 
particular time? In view of the 
current business decline, wouldn't 
it be better to encourage our 
citizens to buy things rather than 
adding to their financial reserves?” 

These are questions which have 
been posed to Under Secretary of 
the Treasury Julian B. Baird. As 
a matter of fact, during every 
business decline in the postwar 
period, similar questions have been 
put to the Treasury. 

Concentration on current busi- 
ness indices and trends, says Mr. 
Baird, often make it easy to tem- 
porarily lose sight of “the long- 
term sustaining forces that have 
made this country great.” The 
thrift habit, he continues, ranks 
very high among these forces in 
importance, since it is the key- 
stone of financing the nation’s 
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needs and provides a backlog of 
savings for millions of people. 
Something as basic as thrift 
cannot be encouraged at one time 
and discouraged at another. As 
the Under Secretary remarks, the 
present economic downturn is the 
aftermath of an inflationary boom 
which would have been much 
milder had people saved more than 
did in recent years. En- 
couragement of thrift strengthens 
the foundations of private enter- 
prise and industry, which have 
made the American economy the 
most productive in the world. 
Some savings bankers, Mr. Baird 
observes, regard the Savings Bond 
program as a form of unwarranted 
competition. “I am not so naive,” 
he declares, “as to believe that, if 
someone walks into one of your 
institutions to make a deposit, you 
are going to suggest that the person 


buy a Savings Bond instead. On 
the other hand, I don’t think it’s 
good public relations to do the 


reverse.” However, the Treasury 
official gives full credit to banking 
institutions for their important 
support, which has contributed so 
much to the success of the Savings 
Bond program. 


Stock Transfers 


The New York State Legislature 
has passed a bill designed to cut 
unnecessary red tape surrounding 
legal transfers of stock. The bill 
provides that a bank, broker, 
dealer or other person dealing with 
a fiduciary in New York State is 
not bound to inquire whether the 
action of the fiduciary is a breach 
of his trust. The statute also pro- 
vides that any bank, broker or 
dealer is liable for participation in 
a breach of trust only when he has 
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actual knowledge that the fiduciary 
is acting improperly. 

An earlier version of the bill 
relieved transfer agents from in- 
specting legal transfer documents. 
In effect, however, this would have 
merely shifted the location where 
these documents were inspected to 
the office of local banks and 
brokers. 


AICPA Ruling 


Members of the American Insti- 
tute of Certified Public Account- 
ants are no longer permitting their 
names to be associated with finan- 
cial statements in which they do 
not make some comment on the 
information contained therein. 
Now, there must be included either 
an opinion or clearly worded dis- 
claimer of opinion as to the fairness 
of the information contained in the 
statements. 

This step was taken for the pro- 
tection of bankers and other credit 
grantors. Its genesis lay in the 
prevailing impression and mistaken 
belief, among laymen, that the 
reliability of a financial statement 
is “insured” when associated with 
the name of a certified public 
accountant. 

Those who rely on financial 
statements for investment and loan 
decisions are now assured that 
every audit report signed by an 
AICPA member contains an 
opinion. This opinion should show 
the extent to which the CPA at- 
tests to the fairness of the data 
contained in the statement or, if 
he finds this impossible, why he has 
withheld his opinion. 

Many persons, unaware of the 
fine difference between an opinion 
and a mere recital of auditing pro- 
cedures, have often construed a 
report as a “certified financial 
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statement” simply because it was 
signed by a CPA. 

There are 32,000 AICPA mem- 
bers who must observe the re- 
quirements of the new rule of 
professional conduct. Some 8,000 
other CPAs may be ethically bound 
to a similar rule as a result of 
membership in state CPA societies. 


Government and Recovery 


There is considerable current 
impatience for additional Govern- 
ment action in promoting recovery, 
says Roy L. Reierson of the 
Bankers Trust Company of New 
York. But we should not, he 
cautions, overlook the substantial 
counter-cyclical measures that 
have already been taken, as well 
as the further fact that the efficacy 
of Government in countering a 
business downturn is not unlimited. 

More specifically, he points out 
that Government action cannot 
bring about a rapid resurgence of 
long-term growth when the major 
cause of the current recession is 
overexpansion by business, and 
overborrowing and rtm by 
consumers. Developments of re- 
cent boom years, which have 
amplified the problem, might have 
been less troublesome if more 
effective restraints had been exer- 


cised. 

“It would be tragic indeed,” 
comments the Bankers Trust 
economist, “if we should now com- 
pound this lack of effective re- 
straint during the boom by exces- 
sive zeal in creating deficits during 
the recession.” He does not re- 
gard Government deficits of a 
magnitude of $5-$10 billion a year 
as necessarily calamitous at this 
time, assuming that fiscal policy is 
used energetically in reverse when 
business turns upward. But sub- 
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stantially heavier deficits, with 
large increases in the money supply 
as a corollary prospect, would 
materially complicate the task of 
credit policy in a subsequent busi- 
ness upturn. The Federal Reserve 
would be confronted with a real 
dilemma. 

An energetic restriction of credit, 
as soon as recovery appears under- 
way, may impede the business 
upturn. On the other hand, if the 
Reserve System countenances a 
more substantial expansion before 
applying the brakes, inflationary 
pressures may become progres- 
sively greater. Over the long- 
term, he concludes, large-scale 
deficit financing today would un- 
doubtedly add to the risks of the 
business cycle. 

Mr. Reierson foresees a twofold 
task ahead. “One is to provide an 
environment conducive to the flex- 
ible and orderly reallocation of 
resources to foster the expansive 
forces ahead. The other is to fore- 
stall a recurrence of those infla- 
tionary pressures which could 
plunge the economy into repeated 
and possibly more serious reces- 
sions in the future. If we are in 
earnest in our endeavors to minim- 
ize the swings of the business 
cycle, our most promising course 
— is to promote conditions 
conducive to a soundly sustainable, 
as opposed to a temporarily in- 
flated rate of economic growth over 
the long-term.” 


Bank Mergers 


Analyzing 166 merger trans- 
actions involving national banks, 
Professor Robert H. Marshall of 
the University of Arizona outlines 
the tions of several factors 
contributing to the bank merger 
movement. 
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1—Population movement to out- 
lying areas tends to stimulate the 
absorption of banks in growing 
suburban areas. 

2—In most cases, the absorbed 
banks are appreciably smaller than 
the absorbing institutions. 

8—Absorbing banks, as a group, 
show no pronounced tendency to 
acquire banks with relatively high 
capital-deposit ratios. 

4—Absorbing banks generally 
improve their capital-risk asset 
positions through merger. 

5—Absorbing banks are generally 
more active lenders than absorbed 
banks. 
6—Absorbing banks, as a group, 
show more favorable earnings posi- 
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tions than absorbed banks. 

Professor Marshall interprets 
these findings as indicating that 
mergers may provide for a more 
intensive utilization of a com- 
munity’s banking resources. He 
also observes that “the merger 
route may permit a more active 
channeling of deposit funds into 
more diversified and remunerative 
lending areas, with resulting bene- 
fits for shareholders and public 
alike.” 

“Benchmarks of Bank Mergers: 
A Sample Study” appeared in a 
recent issue of Current Economic 
Comment, a publication of the 
Bureau of Economic and Business 
Research of the University of 
Illinois. 





BOOKS FOR BANKERS 


THE OVER - THE - COUNTER 


SECURITIES MARKETS. By 
Irwin Friend, G. Wright Hoff- 
man and Willis J. Winn. 
McGraw-Hill Book Co. New 
York. 1958. Pp. 485. $12.50. Based 
on painstaking research con- 
ducted at the Wharton School 
of Finance and Commerce, a 
comprehensive picture of the 
structure and operation of the 
over-the-counter securities mar- 
ket has finally been evolved. 
Among the topics covered are 
the character and extent of the 
“off-the-board” markets, the 
volume of their activity, as well 
as pricing and price differentials. 
Positioning practices of dealers 
and the relationship of the o-t-c 
and exchange markets are also 
discussed. The information 
compiled in this impressive work 
fills a void that has existed for 
many years and was gained by 
intensive field work, supple- 
mented by active cooperation 
within the industry. A more 
complete understanding of the 
development and function of 
these markets, as well as their 
distinctive characteristics and 
problem areas has now been 
achieved. 


COMMON STOCK FINANCING. 


By Harold W. Stevenson. Bureau 
of Business Research, University 
of Michigan. Ann Arbor, Mich. 
1957. Pp. 152. $4.00. This schol- 
arly monograph critically re- 
views the methods of gaining 
corporate funds through the sale 
of common stock. In this con- 
nection, share offerings during 


1955 were compared with those 
of prior years in terms of 
methods of distribution and use 
of underwriting devices. The 
findings indicate that under- 
written privileged subscription 
and underwritten public offer- 
ings remain the predominant 
flotation procedures, with neither 
supplanting the other. The 
author also concludes that pre- 
emptive rights do not impose 
undue restrictions on companies 
and that departures from con- 
ventional underwritten offerings 
are possible only under special 
situations. 


THE INCOME TAX BURDEN 


ON STOCKHOLDERS. By 
Daniel M. Holland. Princeton 
University Press. Princeton, N.J. 
1958. $5.00 Pp. 241. This 
ground-breaking study, spon- 
sored by the National Bureau of 
Economic Research, endeavors 
to appraise the impact of our 
composite system of corporate 
and personal taxation. In this 
connection, Professor Holland 
measures and analyzes the differ- 
ential burden on_ stockholders 
caused by the existence of two 
income taxes on corporate earn- 
ings. One of the conclusions 
reached is that only a slight 
degree of relief is afforded most 
stockholders by the dividend 
exclusion and tax credit incor- 
porated in the Internal Revenue 
Code of 1954. This and other 
findings are of extreme interest 
to those concerned with the 
complexities of the tax system 
and the distribution of _ its 
burden. 





An accountant 
gave us an idea 
that adds up 


“I wish I had a plan to make 
me save, every single payday," 
our accountant remarked. 

We explained that we have 
the finest kind of mechanism 
for regular savings — the plan 
for buying U. S. Savings Bonds 
through Payroll Savings. But 
she had given us an idea. 


We put in a call for our State 
Savings Bond Director. He 
sparked a company-wide plan 
that told our le about sys- 
tematic buying of U.S. Savings 
Bonds. Every on our 
payroll received an application 
card. 


Within days we had the best 
employee participation we've 
enjoyed since the mid-forties. 
It showed that le welcome 
a chance to set up this soundest 
of investment plans. Today 
there are more payroll savers 
than ever before in peace time. 
Look up your State Director in 
the phone book or write: Sav- 
ings Bonds Division, U.S. Treas- 
ury Dept., Washington, D.C, 
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HANDBOOK OF 


FEDERAL BANKING LAWS 


Edited by Thor W. Kolle, Jr., of the New York Bar 


Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


The current edition of FED- 
ERAL BANKING LAWS contains 
all present federal laws affecting 
banking institutions. 


It contains in one compact 
volume all of the Federal laws 
affecting member banks, State and 
National, of the Federal Reserve 
System and non-member banks, 
imsured under the Federal Deposit 
Insurance Law. 


The new edition of Federal 
Banking Laws contains the pro- 
visions of all of these statutes, that 
is to say, the Federal Reserve Act, 


the National Bank Act, subsequent 
banking acts and other laws of the 
United States regulating banking, 
as amended to date. The Bank 
Holding Company Act and all the 
1956 legislation are included. 


The provisions of these various 
laws are co-ordinated and codified 
under one system following the 
plan used in the Code of Laws of 
the United States. 


The book is a pocket size volume 
of 650 pages, completely indexed. 
It will give you all of these im- 
portant statutes under one cover. 


(Price $10.00 delivered) 
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